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Presidential Documents

Title 3—

The President

Proclamation 9971 of December 6, 2019

National Pearl Harbor Remembrance Day, 2019

By the President of the United States of America

A Proclamation

Seventy-eight years ago today, the course of our Nation’s history was forever
altered by the surprise attack at Pearl Harbor on Oahu, Hawaii. On National
Pear]l Harbor Remembrance Day, we solemnly remember the tragic events
of that morning and honor those who perished in defense of our Nation
that day and in the ensuing 4 years of war.

Just before 8 a.m. on December 7, 1941, airplanes launched from the Empire
of Japan’s aircraft carriers dropped bombs and torpedoes from the sky,
attacking our ships moored at Naval Station Pearl Harbor and other military
assets around Oahu. Following this swift assault, the United States Pacific
Fleet and most of the Army and Marine airfields on the island were left
decimated. Most tragically, 2,335 American service members and 68 civilians
were killed, marking that fateful day as one of the deadliest in our Nation’s
history.

Despite the shock of the attack, American service members at Pearl Harbor
fought back with extraordinary courage and resilience. Sprinting through
a hailstorm of lead, pilots rushed to the few remaining planes and took
to the skies to fend off the incoming Japanese attackers. Soldiers on the
ground fired nearly 300,000 rounds of ammunition and fearlessly rushed
to the aid of their wounded brothers in arms. As a solemn testament to
the heroism that abounded that day, 15 American servicemen were awarded
the Medal of Honor—10 of which were awarded posthumously. In one
remarkable act of bravery, Doris “Dorie” Miller, a steward aboard the USS
West Virginia, manned a machine gun and successfully shot down multiple
Japanese aircraft despite not having been trained to use the weapon. For
his valor, Miller was awarded the Navy Cross and was the first African-
American recognized with this honor.

In the wake of this heinous attack, the United States was left stunned
and wounded. Yet the dauntless resolve of the American people remained
unwavering and unbreakable. In his address to the Congress the following
day, broadcast to the Nation over radio, President Franklin Delano Roosevelt
assured us that “[w]ith confidence in our armed forces, with the unbounding
determination of our people, we will gain the inevitable triumph.” In the
days, months, and years that followed, the full might of the American
people, industry, and military was brought to bear on our enemies. Across
the Atlantic and Pacific, 16 million American servicemen and women fought
to victory, making the world safe for freedom and democracy once again.
More than 400,000 of these brave men and women never returned home,
giving their last full measure of devotion for our Nation.

While nearly eight decades have passed since the last sounds of battle
rang out over Pearl Harbor, we will never forget the immeasurable sacrifices
these courageous men and women made so that we may live today in
peace and prosperity. We continue to be inspired by the proud legacy
left by the brave patriots of the Greatest Generation who served in every
capacity during World War II, from keeping factories operating on the home
front to fighting on the battlefields in Europe, North Africa, and the South
Pacific. Their incredible heroism, dedication to duty, and love of country
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[FR Doc. 2019-26779
Filed 12—-10-19; 8:45 am]
Billing code 3295-F0-P

continue to embolden our drive to create a better world and galvanize
freedom-loving people everywhere under a common cause. On this day,
we resolve forever to keep the memory of the heroes of Pearl Harbor alive
as a testament to the tremendous sacrifices they made in defense of freedom
and all that we hold dear.

The Congress, by Public Law 103-308, as amended, has designated December
7 of each year as “National Pearl Harbor Remembrance Day.”

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, do hereby proclaim December 7, 2019, as National Pearl Harbor
Remembrance Day. I encourage all Americans to observe this solemn day
of remembrance and to honor our military, past and present, with appropriate
ceremonies and activities. I urge all Federal agencies and interested organiza-
tions, groups, and individuals to fly the flag of the United States at half-
staff in honor of those American patriots who died as a result of their
service at Pear]l Harbor.

IN WITNESS WHEREOF, I have hereunto set my hand this sixth day of
December, in the year of our Lord two thousand nineteen, and of the
Independence of the United States of America the two hundred and forty-
fourth.
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 73
[NRC—2019-0128]
RIN 3150-AK34

Miscellaneous Corrections; Correction

AGENCY: Nuclear Regulatory
Commission

ACTION: Final rule; correction.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is correcting a rule
that was published in the Federal
Register on November 18, 2019,
regarding miscellaneous corrections to
NRC regulations. The action is
necessary to insert language that was
inadvertently omitted from the
regulatory text.

DATES: The correction is effective on
December 18, 2019.

ADDRESSES: Please refer to Docket ID
NRC-2019-0128 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2019-0128. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at

the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT: Jill
Shepherd, Office of Nuclear Material
Safety and Safeguards, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
1230; email: Jill. Shepherd@nrc.gov.

SUPPLEMENTARY INFORMATION: Effective

December 18, 2019, in FR Rule Doc. No.

2019-25021 at 84 FR 63565 in the issue
of November 18, 2016, on page 63568,
in the third column, in amendatory
instruction 25 amending § 73.72,
paragraph (a)(1) is corrected to read as
follows:

§73.72 [Corrected]

(a] * % %

(1) Notify in writing by mail
addressed to ATTN: Document Control
Desk, Director, Office of Nuclear
Security and Incident Response, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, or by using any
appropriate method listed in § 73.4 of
this part. Classified notifications shall
be sent to the NRC headquarters
classified mailing address listed in
appendix A to this part.

Dated at Rockville, Maryland, this 5th day
of December 2019.

For the Nuclear Regulatory Commission.
Cindy K. Bladey,

Chief, Regulatory Analysis and Rulemaking
Support Branch, Office of Nuclear Material
Safety and Safeguards.

[FR Doc. 2019-26651 Filed 12—10-19; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No.: FAA—2015-8672; Amdt. No.
91-340B]

RIN 2120-AL44

Extension of the Prohibition Against
Certain Flights in Specified Areas of
the Sanaa Flight Information Region
(FIR) (OYSC)

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action extends the
prohibition against certain flight
operations in specified areas of the
Sanaa Flight Information Region (FIR)
(OYSC) by all: U.S. air carriers; U.S.
commercial operators; persons
exercising the privileges of an airman
certificate issued by the FAA, except
when such persons are operating U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.
The FAA finds this action necessary to
address the continued hazards to
persons and aircraft engaged in such
flight operations from the ongoing
fighting and instability in Yemen, as
well as terrorist and militant activity.
The FAA also republishes, with minor
revisions, the approval process and
exemption information for this flight
prohibition Special Federal Aviation
Regulation (SFAR); makes a technical
correction to the SFAR to show that
operations on jet route M999 are
permitted; makes editorial changes to
this SFAR to clarify prohibited and
permitted operations; makes a minor
editorial change to the title of the rule;
and makes other minor revisions for
consistency with other recently
published flight prohibition SFARs.
DATES: This final rule is effective on
December 11, 2019.

FOR FURTHER INFORMATION CONTACT: Dale
E. Roberts, Air Transportation Division,
Flight Standards Service, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone 202-267-8166;
email dale.e.roberts@faa.gov.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

This action extends the expiration
date of SFAR No. 115, title 14 Code of
Federal Regulations (CFR) 91.1611, from
January 7, 2020, until January 7, 2022.
SFAR No. 115 prohibits certain flight
operations in specified areas of the
Sanaa Flight Information Region (FIR)
(OYSCQ), the boundaries of which are set
forth in paragraph (b) of this final rule,
by all U.S. air carriers; U.S. commercial
operators; persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of
U.S.-registered civil aircraft, except
when the operator of such aircraft is a
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foreign air carrier. Consistent with other
recently published flight prohibition
SFARs, this action also republishes,
with minor revisions, the approval
process and exemption information for
this SFAR; makes editorial changes to
this SFAR to clarify prohibited and
permitted operations; and makes a
minor editorial change to the title of the
rule for consistency. This action also
makes a technical correction to the
SFAR to show that operations on jet
route M999 are permitted.

II. Legal Authority and Good Cause
A. Legal Authority

The FAA is responsible for the safety
of flight in the U.S. and for the safety
of U.S. civil operators, U.S.-registered
civil aircraft, and U.S.-certificated
airmen throughout the world. The FAA
Administrator’s authority to issue rules
on aviation safety is found in 49 U.S.C.
106(f) and (g). Subtitle VII of title 49,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. Section 40101(d)(1) provides
that the Administrator shall consider in
the public interest, among other matters,
assigning, maintaining, and enhancing
safety and security as the highest
priorities in air commerce. Section
40105(b)(1)(A) requires the
Administrator to exercise this authority
consistently with the obligations of the
U.S. Government under international
agreements.

This rulemaking is promulgated
under the authority described in 49
U.S.C. 44701, General requirements.
Under that section, the FAA is charged
broadly with promoting safe flight of
civil aircraft in air commerce by
prescribing, among other things,
regulations and minimum standards for
practices, methods, and procedures that
the Administrator finds necessary for
safety in air commerce and national
security.

This regulation is within the scope of
FAA'’s authority, because it continues to
prohibit the persons described in
paragraph (a) of SFAR No. 115,
§91.1611, from conducting flight
operations in specified areas of the
Sanaa FIR (OYSC) due to the continuing
hazards to the safety of U.S. civil flight
operations, as described in the preamble
to this final rule.

B. Good Cause for Inmediate Adoption

Section 553(b)(3)(B) of title 5, U.S.
Code, authorizes agencies to dispense
with notice and comment procedures
for rules when the agency for “good
cause” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.”” Section 553(d)

also authorizes agencies to forgo the
delay in the effective date of the final
rule for good cause found and published
with the rule. In this instance, the FAA
finds good cause exists to forgo notice
and comment because notice and
comment would be impracticable and
contrary to the public interest. In
addition, it is contrary to the public
interest to delay the effective date of this
SFAR.

The risk environment for U.S. civil
aviation in airspace managed by other
countries with respect to safety of flight
risks posed by weapons capable of
targeting, or otherwise negatively
affecting, U.S. civil aviation, as well as
other hazards to U.S. civil aviation
associated with fighting, extremist/
militant activity, or heightened tensions,
is fluid. This fluidity and the need for
the FAA to rely upon classified
information in assessing these risks
make seeking notice and comment
impracticable and contrary to the public
interest. With respect to the
impracticability of notice and comment
procedures, the potential for rapid
changes in the risks to U.S. civil
aviation significantly limits how far in
advance of a new or amended flight
prohibition the FAA can usefully assess
the risk environment. Furthermore, to
the extent that these rules and any
amendments to them are based upon
classified information, the FAA is not
legally permitted to share such
information with the general public,
who cannot meaningfully comment on
information to which they are not
legally allowed access.

Under these conditions, public
interest considerations also favor not
seeking notice and comment for these
rules and any amendments to them.
While there is a public interest in
having an opportunity for the public to
comment on agency action, there is a
greater public interest in having the
FAA'’s flight prohibitions, and any
amendments thereto, reflect the
agency’s most current understanding of
the risk environment for U.S. civil
aviation. This allows the FAA to
appropriately protect the safety of U.S.
operators’ aircraft and the lives of their
passengers and crews without over-
restricting U.S. operators’ routing
options. The FAA has identified an
ongoing need to maintain the flight
prohibition for U.S. civil aviation
operations in specified areas of the
Sanaa FIR (OYSC) due to continued
safety-of-flight hazards associated with
ongoing political instability, fighting
involving various militia/extremist/
militant elements, and military activity
by foreign sponsors supporting various
elements operating in the specified

areas of the Sanaa FIR (OYSC). These
hazards, which are further described in
the preamble to this rule, require that
the FAA'’s flight prohibition for U.S.
civil aviation operations in specified
areas of the Sanaa FIR (OYSC) continue
without interruption.

Because the final rule makes no
changes to the boundaries of an existing
FAA flight prohibition for U.S. civil
aviation operations, it is also contrary to
the public interest to delay the effective
date of the rule. Delaying the effective
date would not change the compliance
obligations of U.S. operators and airmen
up to January 7, 2020, and, depending
upon the date on which the final rule is
published in the Federal Register, could
result in a gap in the regulation’s
effectiveness of as many as 30 days
between January 7, 2020, and the new
effective date. Such an outcome would
be contrary to the interests of U.S. civil
aviation safety due to the hazards to
U.S. civil flight operations in the
specified areas of the Sanaa FIR (OYSC).

For these reasons, the FAA finds good
cause exists to forgo notice and
comment and any delay in the effective
date for this rule.

III. Background

On January 7, 2016, the FAA
published SFAR No. 115, §91.1611, to
prohibit U.S. civil aviation operations in
specified areas of the Sanaa FIR (OYSC),
due to the hazardous situation faced by
U.S. civil aviation from ongoing military
operations, political instability, violence
from competing armed groups, and the
continuing terrorism threat from
extremist elements associated with the
fighting and instability in Yemen.?

In taking that action, the FAA
determined international civil air routes
that transited the then-specified areas of
the Sanaa FIR (OYSC) and aircraft
operating to and from Yemeni airports
were at risk from terrorist and militant
groups potentially employing anti-
aircraft-capable weapons, including
man-portable air defense systems
(MANPADS), surface-to-air missiles
(SAMSs), small-arms fire, and indirect
fire from mortars and rockets. Due to the
fighting and instability, as of January
2016, the FAA stated that there was a
risk of possible loss of state control over
more advanced anti-aircraft-capable
weapons to terrorist and militant
groups. Some of the weapons that the
FAA was concerned about have the
capability to target aircraft at higher
altitudes or during approach and
departure and have weapon ranges that

1 Prohibition Against Certain Flights in Specified
Areas of the Sanaa (OYSC) Flight Information
Region (FIR) final rule, 81 FR 727.
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could extend into the near off-shore
areas along Yemen’s coastline.

In the January 2016 final rule, the
FAA also indicated that U.S. civil
aviation was at risk from combat
operations and other military-related
activity associated with the fighting and
instability and that there was an
ongoing threat of terrorism. Al-Qa’ida in
the Arabian Peninsula (AQAP)
remained active in Yemen and had
demonstrated the capability and intent
to target U.S. and Western aviation
interests. Various Yemeni airports had
been attacked during the fighting,
including Sanaa International Airport
(OYSN) and Aden International Airport
(OYAA), resulting in instances of
damage to airport facilities and
temporary closure of the airports.

In December 2017, the FAA amended
SFAR No. 115, §91.1611, to shrink the
boundaries of its prohibition of U.S.
civil aviation operations in specified
areas of the Sanaa FIR (OYSC).2
Between January 2016, and December
2017, the situation in Yemen had
slightly improved, as a coalition of
Yemeni government forces, supporting
nations, and allied militia elements
successfully limited the area of
opposition force control and reduced
some of the opposition force’s weapon
capabilities. As of December 2017,
opposition elements in Yemen did not
possess functional medium-/long-range
strategic SAM capabilities. As a result,
the FAA found that there was a
sufficiently reduced level of risk to U.S.
civil aviation operations on certain
international air routes that transit
offshore areas of the Sanaa FIR (OYSC)
to again permit U.S. civil aviation
operations on those routes.

IV. Discussion of the Final Rule

The FAA continues to assess the
situation in the specified areas of the
Sanaa FIR (OYSC) as being hazardous
for U.S. civil aviation. Significant risk to
U.S. civil aviation operations in the
specified areas of the Sanaa FIR (OYSC)
continues to exist due to the ongoing
conflict between the Saudi Arabia-led
coalition and Huthi-aligned forces, as
well as an enduring extremist/militant
threat to U.S. civil aviation operations
in those areas. During the conflict, there
have been multiple reported surface-to-
air incidents, including successful shoot
downs of military tactical and
surveillance aircraft by Huthi forces
armed with a variety of anti-aircraft-
capable weapons. Huthi elements, with

2 Amendment of the Prohibition Against Certain
Flights in Specified Areas of the Sanaa (OYSC)
Flight Information Region final rule, 82 FR 58722
(Dec. 14, 2017).

international assistance, have received
or developed, and successfully
employed, innovative anti-aircraft-
capable weapons, ballistic missiles and
unmanned aircraft systems capabilities.
These capabilities present a risk to U.S.
civil aviation, which may be
deliberately or inadvertently targeted
while operating in the Sanaa FIR
(OYSQ). Airports within the Sanaa FIR
(OYSC) have been attacked by various
entities using multiple capabilities.
Additionally, extremist/militant
elements continue to exploit the conflict
for control of territory to launch attacks.
Both Al-Qaida in the Arabian Peninsula
(AQAP) and extremists aligned with the
Islamic State of Iraq and ash-Sham
(ISIS) operate in Yemen. Both AQAP
and ISIS have previously conducted
attacks on U.S. interests, including
targeting civil aviation.

The FAA continues to assess that
opposition elements in Yemen do not
possess functional medium-/long-range
strategic SAM capabilities or control
territory from which surface-to-air
weapons possessed by those opposition
forces are capable of reaching air routes
off the southern and western coasts of
Yemen. Therefore, the FAA maintains
without change the boundaries of its
prohibition on U.S. civil aviation
operations in the specified areas of the
Sanaa FIR (OYSC). Operations on jet
routes UT702 and M999 continue to be
permitted.

Therefore, as a result of the significant
continuing risks to the safety of U.S.
civil aviation in the specified areas of
the Sanaa FIR (OYSC), the FAA extends
the expiration date of SFAR No. 115,
§91.1611, from January 7, 2020 until
January 7, 2022. By this action, the FAA
prohibits flight operations in the
specified areas of the Sanaa FIR (OYSC)
at all altitudes by all: U.S. air carriers;
U.S. commercial operators; persons
exercising the privileges of an airman
certificate issued by the FAA, except
when such persons are operating U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.
While the FAA’s flight prohibition does
not apply to foreign air carriers, DOT
codeshare authorizations prohibit
foreign air carriers from carrying a U.S.
codeshare partner’s code on a flight
segment that operates in airspace for
which the FAA has issued a flight
prohibition.

The FAA will continue to actively
monitor the situation and evaluate the
extent to which U.S. civil operators and
airmen may be able to operate safely in
the specified areas of the Sanaa FIR
(OYSC). Amendments to SFAR No. 115,

§91.1611, may be appropriate if the risk
to aviation safety and security changes.
The FAA may amend or rescind SFAR
No. 115, §91.1611, as necessary, prior to
its expiration date.

By this action, the FAA also makes
minor editorial changes to correct the
formatting of the name of the FIR;
clarify the operations that are prohibited
and those that are permitted; and clarify
the procedures for considering approval
and exemption requests. These changes
are consistent with other recently
published flight prohibition SFARs. The
FAA is also republishing the details
concerning the approval and exemption
processes in Sections V and VI of this
preamble, so that interested persons will
be able to refer to this final rule for
comprehensive information about
requesting relief from the FAA from the
provisions of SFAR No. 115, §91.1611.
Finally, the FAA makes a technical
correction to the final rule to clarify that
operations on jet route M999 are
permitted.

V. Approval Process Based on a
Request From a Department, Agency, or
Instrumentality of the United States
Government

A. Approval Process Based on an
Authorization Request From a
Department, Agency, or Instrumentality
of the United States Government

In some instances, U.S. Government
departments, agencies, or
instrumentalities may need to engage
U.S. civil aviation to support their
activities in the specified areas of the
Sanaa FIR (OYSC). The FAA is
clarifying the approval process for SFAR
No. 115, §91.1611, consistent with
other recently published flight
prohibition SFARs, as previously
indicated. If a department, agency, or
instrumentality of the U.S. Government
determines that it has a critical need to
engage any person described in SFAR
No. 115, §91.1611, including a U.S. air
carrier or commercial operator, to
conduct a charter to transport civilian or
military passengers or cargo, or other
operations, in the specified areas of the
Sanaa FIR (OYSC), that department,
agency, or instrumentality may request
the FAA to approve persons described
in SFAR No. 115, §91.1611, to conduct
such operations.

An approval request must be made
directly by the requesting department,
agency, or instrumentality of the U.S.
Government to the FAA’s Associate
Administrator for Aviation Safety in a
letter signed by an appropriate senior
official of the requesting department,
agency, or instrumentality. The FAA
will not accept or consider requests for
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approval from anyone other than the
requesting department, agency, or
instrumentality. In addition, the senior
official signing the letter requesting
FAA approval on behalf of the
requesting department, agency, or
instrumentality must be sufficiently
positioned within the organization to
demonstrate that the senior leadership
of the requesting department, agency, or
instrumentality supports the request for
approval and is committed to taking all
necessary steps to minimize operational
risks to the proposed flights. The senior
official must also be in a position to: (1)
Attest to the accuracy of all
representations made to the FAA in the
request for approval and (2) ensure that
any support from the requesting U.S.
Government department, agency, or
instrumentality described in the request
for approval is in fact brought to bear
and is maintained over time. Unless
justified by exigent circumstances,
requests for approval must be submitted
to the FAA no less than 30 calendar
days before the date on which the
requesting department, agency, or
instrumentality wishes the proposed
operations to commence.

The letter must be sent to the
Associate Administrator for Aviation
Safety, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591.
Electronic submissions are acceptable,
and the requesting entity may request
that the FAA notify it electronically as
to whether the approval request is
granted. If a requestor wishes to make
an electronic submission to the FAA,
the requestor should contact the Air
Transportation Division, Flight
Standards Service, at (202) 267-8166, to
obtain the appropriate email address. A
single letter may request approval from
the FAA for multiple persons described
in SFAR No. 115, §91.1611, or for
multiple flight operations. To the extent
known, the letter must identify the
person(s) expected to be covered under
the SFAR on whose behalf the U.S.
Government department, agency, or
instrumentality is seeking FAA
approval, and it must describe—

e The proposed operation(s),
including the nature of the mission
being supported;

e The service to be provided by the
person(s) covered by the SFAR;

e To the extent known, the specific
locations in the specified areas of the
Sanaa FIR (OYSC) where the proposed
operation(s) will be conducted,
including, but not limited to, the flight
path and altitude of the aircraft while it
is operating in the specified areas of the
Sanaa FIR (OYSC) and the airports,

airfields or landing zones at which the
aircraft will take off and land; and

e The method by which the
department, agency, or instrumentality
will provide, or how the operator will
otherwise obtain, current threat
information and an explanation of how
the operator will integrate this
information into all phases of the
proposed operations (i.e., the pre-
mission planning and briefing, in-flight,
and post-flight phases).

The request for approval must also
include a list of operators with whom
the U.S. Government department,
agency, or instrumentality requesting
FAA approval has a current contract(s),
grant(s), or cooperative agreement(s) (or
its prime contractor has a
subcontract(s)) for specific flight
operations in the specified areas of the
Sanaa FIR (OYSC). The requestor may
identify additional operators to the FAA
at any time after the FAA approval is
issued. However, all additional
operators must be identified to, and
obtain an Operations Specification
(OpSpec) or Letter of Authorization
(LOA) from, the FAA, as appropriate, for
operations in the specified areas of the
Sanaa FIR (OYSC), before such
operators commence such operations.
The approval conditions discussed
below apply to any such additional
operators. Updated lists should be sent
to the email address to be obtained from
the Air Transportation Division by
calling (202) 267-8166.

If an approval request includes
classified information, requestors may
contact Aviation Safety Inspector Dale
E. Roberts for instructions on submitting
it to the FAA. His contact information
is listed in the For Further Information
Contact section of this final rule.

FAA approval of an operation under
SFAR No. 115, §91.1611, does not
relieve persons subject to this SFAR of
their responsibility to comply with all
other applicable FAA rules and
regulations. Operators of civil aircraft
must comply with the conditions of
their certificate, OpSpecs, and LOAs, as
applicable. Operators must also comply
with all rules and regulations of other
U.S. Government departments or
agencies that may apply to the proposed
operation(s), including, but not limited
to, regulations issued by the
Transportation Security Administration.

B. Approval Conditions

If the FAA approves the request, the
FAA’s Aviation Safety Organization will
send an approval letter to the requesting
department, agency, or instrumentality,
informing it that the FAA’s approval is
subject to all of the following
conditions:

(1) The approval will stipulate those
procedures and conditions that limit, to
the greatest degree possible, the risk to
the operator, while still allowing the
operator to achieve its operational
objectives.

(2) Before any approval takes effect,
the operator must submit to the FAA:

(a) A written release of the U.S.
Government from all damages, claims,
and liabilities, including without
limitation legal fees and expenses,
relating to any event arising out of or
related to the approved operations in
the specified areas of the Sanaa FIR
(OYSC); and

(b) The operator’s written agreement
to indemnify the U.S. Government with
respect to any and all third-party
damages, claims, and liabilities,
including without limitation legal fees
and expenses, relating to any event
arising from or related to the approved
operations in the specified areas of the
Sanaa FIR (OYSC).

(3) Other conditions that the FAA
may specify, including those that may
be imposed in OpSpecs or LOAs, as
applicable.

The release and agreement to
indemnify do not preclude an operator
from raising a claim under an applicable
non-premium war risk insurance policy
issued by the FAA under chapter 443 of
title 49, U.S. Code.

If the FAA approves the proposed
operation(s), the FAA will issue an
OpSpec or LOA, as applicable, to the
operator(s) identified in the original
request authorizing them to conduct the
approved operation(s), and will notify
the department, agency, or
instrumentality that requested the
FAA’s approval of any additional
conditions beyond those contained in
the approval letter.

VI. Information Regarding Petitions for
Exemption

Any operations not conducted under
an approval the FAA issues through the
approval process set forth previously
must be conducted under an exemption
from SFAR No. 115, §91.1611. A
petition for exemption must comply
with 14 CFR part 11. The FAA will
consider whether exceptional
circumstances exist beyond those
contemplated by the approval process
described in the previous section. In
addition to the information required by
14 CFR 11.81, at a minimum, the
requestor must describe in its
submission to the FAA—

¢ The proposed operation(s),
including the nature of the operation;

e The service to be provided by the
person(s) covered by the SFAR;
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¢ The specific locations in the
specified areas of the Sanaa FIR (OYSC)
where the proposed operation(s) will be
conducted, including, but not limited
to, the flight path and altitude of the
aircraft while it is operating in the
specified areas of the Sanaa FIR (OYSC)
and the airports, airfields or landing
zones at which the aircraft will take off
and land;

e The method by which the operator
will obtain current threat information,
and an explanation of how the operator
will integrate this information into all
phases of its proposed operations (i.e.,
the pre-mission planning and briefing,
in-flight, and post-flight phases); and

e The plans and procedures the
operator will use to minimize the risks,
identified in this preamble, to the
proposed operations, to establish that
granting the exemption would not
adversely affect safety or would provide
a level of safety at least equal to that
provided by this SFAR. The FAA has
found comprehensive, organized plans
and procedures of this nature to be
helpful in facilitating the agency’s safety
evaluation of petitions for exemption
from flight prohibition SFARs.

Additionally, the release and
agreement to indemnify, as referred to
previously, are required as a condition
of any exemption that may be issued
under SFAR No. 115, §91.1611.

The FAA recognizes that the
operations SFAR No. 115, §91.1611,
might affect could include operations
planned for the governments of other
countries with the support of the U.S.
Government. While the FAA will not
permit these operations through the
approval process, the FAA will consider
exemption requests for such operations
on an expedited basis and prior to any
private exemption requests.

If a petition for exemption includes
security-sensitive or proprietary
information, requestors may contact
Aviation Safety Inspector Dale E.
Roberts for instructions on submitting it
to the FAA. His contact information is
listed in the FOR FURTHER INFORMATION
CONTACT section of this final rule.

VII. Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354),
as codified in 5 U.S.C. 603 et seq.,
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade

Agreements Act of 1979 (Pub. L. 96-39),
as codified in 19 U.S.C. Chapter 13,
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Agreements Act
requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as codified in 2 U.S.C. Chapter
25, requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

In conducting these analyses, the FAA
has determined that this final rule has
benefits that justify its costs. This rule
is a significant regulatory action, as
defined in section 3(f) of Executive
Order 12866, as it raises novel policy
issues contemplated under that
Executive Order. As notice and
comment under 5 U.S.C. 553 are not
required for this final rule, the
regulatory flexibility analyses described
in 5 U.S.C. 603 and 604 regarding
impacts on small entities are not
required. This rule will not create
unnecessary obstacles to the foreign
commerce of the United States. This
rule will not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector,
by exceeding the threshold identified
previously.

A. Regulatory Evaluation

Due to the significant hazards to U.S.
civil aviation described in the preamble
of this final rule, this rule continues to
prohibit U.S. civil flights in the
specified areas of the Sanaa FIR (OYSC).
The FAA believes there are very few
U.S. operators who wish to operate in
the specified areas of the Sanaa (OYSC)
FIR where U.S. civil aviation operations
will continue to be prohibited. The FAA
receives few requests for approval or
petitions for exemption to conduct flight
operations in airspace managed by other
countries in which the FAA has
prohibited U.S. civil aviation from
flying and expects that this pattern will
hold true for this rule.

In addition, the rule continues to
allow U.S. civil aviation to use the
M999 and UT702 air routes, so flight
times and operating expenses, such as

fuel, for U.S. operators that transit the
Middle East on those routes are not
affected by this final rule.

Therefore, the FAA finds that the
costs of extending SFAR No. 115,
§91.1611, will be minimal and are
exceeded by the benefits of avoided
risks of deaths, injuries, and property
damage that could result from a U.S.
operator’s aircraft being shot down (or
otherwise damaged) while operating in
the specified areas of the Sanaa FIR
(0OYSQ).

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
in 5 U.S.C. 603, requires an agency to
prepare an initial regulatory flexibility
analysis describing impacts on small
entities whenever an agency is required
by 5 U.S.C. 553, or any other law, to
publish a general notice of proposed
rulemaking for any proposed rule.
Similarly, 5 U.S.C. 604 requires an
agency to prepare a final regulatory
flexibility analysis when an agency
issues a final rule under 5 U.S.C. 553,
after being required by that section or
any other law to publish a general
notice of proposed rulemaking. The
FAA found good cause to forgo notice
and comment and any delay in the
effective date for this rule. As notice and
comment under 5 U.S.C. 553 are not
required in this situation, the regulatory
flexibility analyses described in 5 U.S.C.
603 and 604 are similarly not required.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39) prohibits Federal
agencies from establishing standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to this Act, the establishment
of standards is not considered an
unnecessary obstacle to the foreign
commerce of the United States, so long
as the standard has a legitimate
domestic objective, such as the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this final rule and determined
that its purpose is to protect the safety
of U.S. civil aviation from hazards to
their operations in the specified areas of
the Sanaa FIR (OYSC), a location
outside the U.S. Therefore, the rule is in
compliance with the Trade Agreements
Act of 1979.
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D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of $155
million in lieu of $100 million.

This final rule does not contain such
a mandate. Therefore, the requirements
of Title II of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA’s policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to this regulation. The
FAA finds that this action is fully
consistent with the obligations under 49
U.S.C. 40105(b)(1)(A) to ensure that the
FAA exercises its duties consistently
with the obligations of the United States
under international agreements.

While the FAA’s flight prohibition
does not apply to foreign air carriers,
DOT codeshare authorizations prohibit
foreign air carriers from carrying a U.S.
codeshare partner’s code on a flight
segment that operates in airspace for
which the FAA has issued a flight
prohibition. In addition, foreign air
carriers and other foreign operators may
choose to avoid, or be advised or
directed by their civil aviation
authorities to avoid, airspace for which
the FAA has issued a flight prohibition.

G. Environmental Analysis

The FAA has analyzed this action
under Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions (44 FR 1957, January 4,
1979), and DOT Order 5610.1C,
Paragraph 16. Executive Order 12114

requires the FAA to be informed of
environmental considerations and take
those considerations into account when
making decisions on major Federal
actions that could have environmental
impacts anywhere beyond the borders of
the United States. The FAA has
determined that this action is exempt
pursuant to Section 2-5(a)(i) of
Executive Order 12114 because it does
not have the potential for a significant
effect on the environment outside the
United States.

In accordance with FAA Order
1050.1F, “Environmental Impacts:
Policies and Procedures,” paragraph 8—
6(c), FAA has prepared a memorandum
for the record stating the reason(s) for
this determination; this memorandum
has been placed in the docket for this
rulemaking.

VIII. Executive Order Determinations
A. Executive Order 13132, Federalism

The FAA has analyzed this rule under
the principles and criteria of Executive
Order 13132, Federalism. The agency
has determined that this action would
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have Federalism
implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

C. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
(77 FR 26413, May 4, 2012) promotes
international regulatory cooperation to
meet shared challenges involving
health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609 and has determined that

this action would have no effect on
international regulatory cooperation.

D. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is not subject to the
requirements of E.O. 13771 (82 FR 9339,
Feb. 3, 2017) because it is issued with
respect to a national security function of
the United States.

IX. Additional Information

A. Availability of Rulemaking
Documents

An electronic copy of a rulemaking
document may be obtained from the
internet by—

e Searching the docket for this
rulemaking at https://
www.regulations.gov;

¢ Visiting the FAA’s Regulations and
Policies web page at https://
www.faa.gov/regulations_policies; or

e Accessing the Government
Publishing Office’s website at https://
www.govinfo.gov.

Copies may also be obtained by
sending a request (identified by
amendment or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue SW,
Washington, DC 20591, or by calling
(202) 267-9677.

Except for classified material, all
documents the FAA considered in
developing this rule, including
economic analyses and technical
reports, may be accessed from the
internet through the docket for this
rulemaking.

B. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121) (set forth as
a note to 5 U.S.C. 601) requires FAA to
comply with small entity requests for
information or advice about compliance
with statutes and regulations within its
jurisdiction. A small entity with
questions regarding this document may
contact its local FAA official, or the
persons listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. To find out
more about SBREFA on the internet,
visit http://www.faa.gov/regulations
policies/rulemaking/sbre_act/.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety, Freight,
Yemen.
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The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91 is
revised to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40101,
40103, 40105, 40113, 40120, 44101, 44111,
44701, 44704, 44709, 44711, 44712, 44715,
44716, 44717, 44722, 46306, 46315, 46316,
46504, 46506—46507, 47122, 47508, 47528—
47531, 47534, Pub. L. 114-190, 130 Stat. 615
(49 U.S.C. 44703 note); articles 12 and 29 of
the Convention on International Civil
Aviation (61 Stat. 1180), (126 Stat. 11).

m 2. Revise §91.1611 to read as follows:

§91.1611 Special Federal Aviation
Regulation No. 115—Prohibition Against
Certain Flights in Specified Areas of the
Sanaa Flight Information Region (FIR)
(OYSC).

(a) Applicability. This Special Federal
Aviation Regulation (SFAR) applies to
the following persons:

(1) All U.S. air carriers and U.S.
commercial operators;

(2) All persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and

(3) All operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.

(b) Flight prohibition. Except as
provided in paragraphs (c) and (d) of
this section, no person described in
paragraph (a) of this section may
conduct flight operations in the portion
of the Sanaa Flight Information Region
(FIR) (OYSC) that is west of a line
drawn direct from KAPET (163322N
0530614E) to NODMA (152603N
0533359E), northwest of a line drawn
direct from NODMA to ORBAT
(140638N 0503924E) then from ORBAT
to PAKER (115500N 0463500E), north of
a line drawn direct from PAKER to
PARIM (123142N 0432712E), and east of
a line drawn direct from PARIM to
RIBOK (154700N 0415230E). Use of jet
route UN303 is not authorized.

(c) Permitted operations. This section
does not prohibit persons described in
paragraph (a) of this section from
conducting flight operations in the
Sanaa FIR (OYSC) under the following
circumstances:

(1) Flight operations may be
conducted in the Sanaa FIR (OYSC) in
that airspace east of a line drawn direct
from KAPET (163322N 0530614E) to
NODMA (152603N 0533359E),

southeast of a line drawn direct from
NODMA to ORBAT (140638N
0503924E) then from ORBAT to PAKER
(115500N 0463500E), south of a line
drawn direct from PAKER to PARIM
(123142N 0432712E), and west of a line
drawn direct from PARIM to RIBOK
(154700N 0415230E). Use of jet routes
UT702 and M999 are authorized. All
flight operations conducted under this
subparagraph must be conducted
subject to the approval of, and in
accordance with the conditions
established by, the appropriate
authorities of Yemen.

(2) Flight operations may be
conducted in the Sanaa FIR (OYSC) in
that airspace west of a line drawn direct
from KAPET (163322N 0530614E) to
NODMA (152603N 0533359E),
northwest of a line drawn direct from
NODMA to ORBAT (140638N
0503924E) then from ORBAT to PAKER
(115500N 0463500E), north of a line
drawn direct from PAKER to PARIM
(123142N 0432712E), and east of a line
drawn direct from PARIM to RIBOK
(154700N 0415230E) if such flight
operations are conducted under a
contract, grant, or cooperative
agreement with a department, agency, or
instrumentality of the U.S. Government
(or under a subcontract between the
prime contractor of the U.S.
Government department, agency, or
instrumentality and the person subject
to paragraph (a)), with the approval of
the FAA, or under an exemption issued
by the FAA. The FAA will consider
requests for approval or exemption in a
timely manner, with the order of
preference being: First, for those
operations in support of U.S.
Government-sponsored activities;
second, for those operations in support
of government-sponsored activities of a
foreign country with the support of a
U.S. government department, agency, or
instrumentality; and third, for all other
operations.

(d) Emergency situations. In an
emergency that requires immediate
decision and action for the safety of the
flight, the pilot in command of an
aircraft may deviate from this section to
the extent required by that emergency.
Except for U.S. air carriers and
commercial operators that are subject to
the requirements of 14 CFR part 119,
121, 125, or 135, each person who
deviates from this section must, within
10 days of the deviation, excluding
Saturdays, Sundays, and Federal
holidays, submit to the responsible
Flight Standards office a complete
report of the operations of the aircraft
involved in the deviation, including a
description of the deviation and the
reasons for it.

(e) Expiration. This SFAR will remain
in effect until January 7, 2022. The FAA
may amend, rescind, or extend this
SFAR as necessary.

Issued in Washington, DC, under the
authority of 49 U.S.C. 106(f) and (g),
40101(d)(1), 40105(b)(1)(A), and 44701(a)(5),
on December 4, 2019.

Steve Dickson,

Administrator.

[FR Doc. 2019-26602 Filed 12—10—19; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No.: FAA-2007-27602; Amdt. No.
91-339B]

RIN 2120-AL46

Extension of the Prohibition Against
Certain Flights in the Territory and
Airspace of Somalia

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This action extends the
prohibition against certain flight
operations in the territory and airspace
of Somalia at altitudes below Flight
Level (FL) 260 by all: U.S. air carriers;
U.S. commercial operators; persons
exercising the privileges of an airman
certificate issued by the FAA, except
when such persons are operating U.S.-
registered aircraft for a foreign air
carrier; and operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.
The FAA is taking this action because
it has determined there continues to be
an unacceptable risk to U.S. civil
aviation operating in the territory and
airspace of Somalia at altitudes below
FL260 from terrorist and militant
activity. The FAA also republishes, with
minor revisions, the approval process
and exemption information for this
flight prohibition Special Federal
Aviation Regulation (SFAR) and makes
minor editorial changes to this SFAR to
clarify prohibited and permitted
operations, consistent with other
recently published flight prohibition
SFARs.

DATES: This final rule is effective on
December 11, 2019.

FOR FURTHER INFORMATION CONTACT: Dale
E. Roberts, Air Transportation Division,
Flight Standards Service, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
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DC 20591; telephone 202-267-8166;
email dale.e.roberts@faa.gov.
SUPPLEMENTARY INFORMATION:

I. Executive Summary

This action extends the expiration
date of SFAR No. 107, title 14 Code of
Federal Regulations (CFR) 91.1613, from
January 7, 2020 until January 7, 2023.
SFAR No. 107 prohibits certain flight
operations in the territory and airspace
of Somalia at altitudes below FL260 by
all: U.S. air carriers; U.S. commercial
operators; persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of
U.S.-registered civil aircraft, except
when the operator of such aircraft is a
foreign air carrier. Consistent with other
recently published flight prohibition
SFARS, this action also republishes,
with minor revisions, the approval
process and exemption information for
this SFAR and makes minor editorial
changes to clarify prohibited and
permitted operations.

II. Legal Authority and Good Cause

A. Legal Authority

The FAA is responsible for the safety
of flight in the U.S. and for the safety
of U.S. civil operators, U.S.-registered
civil aircraft, and U.S.-certificated
airmen throughout the world. The FAA
Administrator’s authority to issue rules
on aviation safety is found in 49 U.S.C.
106(f) and (g). Subtitle VII of title 49,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. Section 40101(d)(1) provides
that the Administrator shall consider in
the public interest, among other matters,
assigning, maintaining, and enhancing
safety and security as the highest
priorities in air commerce. Section
40105(b)(1)(A) requires the
Administrator to exercise this authority
consistently with the obligations of the
U.S. Government under international
agreements.

This rulemaking is promulgated
under the authority described in 49
U.S.C. 44701, General requirements.
Under that section, the FAA is charged
broadly with promoting safe flight of
civil aircraft in air commerce by
prescribing, among other things,
regulations and minimum standards for
practices, methods, and procedures the
Administrator finds necessary for safety
in air commerce and national security.

This regulation is within the scope of
FAA'’s authority because it continues to
prohibit the persons described in
paragraph (a) of SFAR No. 107,
§91.1613, from conducting flight

operations in the territory and airspace
of Somalia at altitudes below FL260 due
to the continuing hazards to the safety
of U.S. civil flight operations at those
altitudes, as described in the preamble
to this final rule.

B. Good Cause for Inmediate Adoption

Section 553(b)(3)(B) of title 5, U.S.
Code, authorizes agencies to dispense
with notice and comment procedures
for rules when the agency for “good
cause” finds those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Section 553(d)
also authorizes agencies to forgo the
delay in the effective date of the final
rule for good cause found and published
with the rule. In this instance, the FAA
finds good cause exists to forgo notice
and comment because notice and
comment would be impracticable and
contrary to the public interest. In
addition, it is contrary to the public
interest to delay the effective date of this
flight prohibition SFAR.

The risk environment for U.S. civil
aviation in airspace managed by other
countries with respect to safety of flight
risks posed by weapons capable of
targeting, or otherwise negatively
affecting, U.S. civil aviation, as well as
other hazards to U.S. civil aviation
associated with fighting, extremist/
militant activity, or heightened tensions,
is fluid. This fluidity and the need for
the FAA to rely upon classified
information in assessing these risks
make seeking notice and comment
impracticable and contrary to the public
interest. With respect to the
impracticability of notice and comment
procedures, the potential for rapid
changes in the risks to U.S. civil
aviation significantly limits how far in
advance of a new or amended flight
prohibition the FAA can usefully assess
the risk environment. Furthermore, to
the extent these rules and any
amendments to them are based upon
classified information, the FAA is not
legally permitted to share such
information with the general public,
who cannot meaningfully comment on
information to which they are not
legally allowed access.

Under these conditions, public
interest considerations also favor not
seeking notice and comment for these
rules and any amendments to them.
While there is a public interest in
having an opportunity for the public to
comment on agency action, there is a
greater public interest in having the
FAA'’s flight prohibitions, and any
amendments thereto, reflect the
agency’s most current understanding of
the risk environment for U.S. civil
aviation. This allows the FAA to

appropriately protect the safety of U.S.
operators’ aircraft and the lives of their
passengers and crews without over-
restricting U.S. operators’ routing
options. The FAA has identified an
ongoing need to maintain the flight
prohibition for U.S. civil aviation
operations in the territory and airspace
of Somalia at altitudes below FL260 due
to continued safety-of-flight hazards
associated with terrorist and militant
activity. These hazards, which are
further described in the preamble to this
final rule, require that the FAA’s flight
prohibition for U.S. civil aviation
operations in the territory and airspace
of Somalia at altitudes below FL260
continue without interruption.

Because the final rule makes no
changes to the boundaries of an existing
FAA flight prohibition for U.S. civil
aviation operations, it is also contrary to
the public interest to delay the effective
date of the rule. Delaying the effective
date would not change the compliance
obligations of U.S. operators and airmen
up to January 7, 2020, and, depending
upon the date on which the final rule is
published in the Federal Register, could
result in a gap in the regulation’s
effectiveness of as many as 30 days
between January 7, 2020 and the new
effective date. Such an outcome would
be contrary to the interests of U.S. civil
aviation safety due to the hazards to
U.S. civil flight operations in the
territory and airspace of Somalia at
altitudes below FL260.

For these reasons, the FAA finds good
cause exists to forgo notice and
comment and any delay in the effective
date for this rule.

III. Background

The FAA first issued SFAR No. 107 in
2007, based on aviation safety and
national security concerns regarding
U.S. civil flight operations in Somalia,
as well as overflights of Somalia below
FL200.1 The terrorist group Al-Shabaab
had conducted multiple attacks against
civil aviation, including attacks on two
IL-76 aircraft near Aden Adde
International Airport (then known as
Mogadishu International Airport)
(HCMM) in March 2007 that likely used
man-portable air defense systems
(MANPADS). These incidents occurred
days after unknown individuals
attacked the airport with mortars,
causing minimal damage. Consequently,
the FAA determined it was neither safe
nor in the national security interests of
the United States for persons subject to

1 Prohibition Against Certain Flights Within the
Territory and Airspace of Somalia final rule, 72 FR
16710 (Apr. 5, 2007). The final rule was effective
March 30, 2007.
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SFAR No. 107 to overfly Somali
territory at altitudes below FL200.

On January 7, 2016, the FAA
expanded its existing prohibition of U.S.
civil aviation operations in the territory
and airspace of Somalia, after
determining the risk from terrorist and
militant activity made it unsafe for U.S.
civil flights to operate in the territory
and airspace of Somalia at altitudes
below FL260.2 The FAA determined
international civil air routes transiting
Somali airspace and aircraft operating to
and from Somali airports remained at
risk due to terrorist and militant groups
potentially employing anti-aircraft-
capable weapons, including MANPADS,
small-arms fire and indirect fire from
mortars and rockets targeting airports.
Some of the weapons about which the
FAA was concerned have the capability
to target aircraft upon approach and
departure and aircraft at higher
altitudes. Al-Shabaab had remained
active in Somalia and had demonstrated
the capability and intent to target U.S.
and Western interests, including civil
aviation. Al-Shabaab had also
conducted ground assaults against Aden
Adde International Airport (HCMM),
including an attack in December 2014.
As stated in the January 2016 final rule,
in the FAA’s view, attacks against
aircraft in-flight or Somali airports
could occur with little or no warning.
The FAA extended the expiration date
of SFAR No. 107, §91.1613, until
January 7, 2018.3

In December 2017, the FAA, again,
extended the expiration date of SFAR
No. 107, § 91.1613, until January 7,
2020, due to continuing hazards to U.S.
civil flight operation in the territory and
airspace of Somalia at altitudes below
FL260. In the December 2017 final rule,*
the FAA found that al-Shabaab had
continued to directly target civil
aviation using additional tactics,
including the use of concealed
improvised explosive devices (IEDs) in
an effort to bypass airport security
screening at Aden Adde International
Airport (HCMM) to detonate the device
onboard an aircraft. This had been
demonstrated when al-Shabaab claimed
responsibility for the onboard
detonation of a concealed IED on Daallo
Airlines Flight 159, which originated
from Aden Adde International Airport
(HCMM) in February 2016. Al-Shabaab

2 Prohibition Against Certain Flights in the
Territory and Airspace of Somalia final rule, 81 FR
721.

3The January 7, 2016, final rule placed SFAR No.
107 in subpart M of part 91, at 14 CFR 91.1613.

4 Extension of the Prohibition Against Certain
Flights in the Territory and Airspace of Somalia
final rule, 82 FR 58546 (Dec. 13, 2017).

had also conducted frequent terror
attacks in close proximity to the airport
and had conducted indirect fire attacks
targeting facilities within the perimeter
of the airport. Al-Shabaab had also
conducted ground assaults against Aden
Adde International Airport (HCMM),
including the use of a vehicle-borne IED
in January 2017. Other extremists,
including elements of the Islamic State
of Iraq and ash Sham (ISIS), also
operated in Somalia and were capable of
threatening civil aviation. Therefore, the
FAA extended the SFAR’s expiration
date from January 7, 2018, until January
7, 2020.

IV. Discussion of the Final Rule

The FAA continues to assess the
situation in the territory and airspace of
Somalia at altitudes below FL260 as
being hazardous for U.S. civil aviation
operations due to the poor security
environment and fragile governance
structure in Somalia, as well as the
threat posed by al-Shabaab, an al-
Qa’ida-aligned extremist group, and
other extremists/militants. Al-Shabaab
has demonstrated an intent and
capabilities to target civil aviation
operations in the territory and airspace
of Somalia through a variety of means,
including the use of an insider to
smuggle a concealed IED onto a civil
aircraft, use of anti-aircraft-capable
weapons, and direct and indirect attacks
on Somali airports. Al-Shabaab has
frequently targeted Aden Adde
International Airport (HCMM) with
attacks using indirect fire, small arms
fire and vehicle-borne IEDs. Al-Shabaab
has conducted multiple mortar attacks
targeting the African Union Mission in
Somalia (AMISOM) at Aden Adde
International Airport (HCMM), and has
done so as recently as January 1, 2019.
Al-Shabaab frequently conducts vehicle-
borne IED attacks targeting Western
interests and public venues in
Mogadishu, including detonating
vehicle-borne IEDs near malls (February
2019), hotels (November 2018) and near
a security check point close to Aden
Adde International Airport (HCMM)
(June 2019). In addition, al-Shabaab is
assessed to have access to anti-aircraft-
capable weapons presenting a risk to
U.S. civil aviation operations at
altitudes below FL260. Furthermore,
ISIS has a cell trying to gain influence
in Somalia, which presents another
extremist threat to Western interests,
including civil aviation. ISIS elements
in Somalia may have access to anti-
aircraft-capable weapons.

In February 2019, AMISOM began to
draw down its forces, as its mandate
expires in 2020, and began transferring

security responsibilities back to
Somalia. During the AMISOM
drawdown, al-Shabaab may attempt to
exploit vulnerabilities in Somali
security and increase attacks on
remaining AMISOM bases and Western
interests. For these reasons, the FAA is
concerned the risk to U.S. civil aviation
operations may increase as AMISOM
continues its scheduled drawdown.

Therefore, as a result of the significant
continuing risks to the safety of U.S.
civil aviation in the territory and
airspace of Somalia at altitudes below
FL260, the FAA extends the expiration
date of SFAR No. 107, §91.1613, from
January 7, 2020 until January 7, 2023.
By this action, the FAA prohibits flight
operations in the territory and airspace
of Somalia at altitudes below FL260 by
all: U.S. air carriers; U.S. commercial
operators; persons exercising the
privileges of an airman certificate issued
by the FAA, except when such persons
are operating U.S.-registered aircraft for
a foreign air carrier; and operators of
U.S.-registered civil aircraft, except
when the operator of such aircraft is a
foreign air carrier. While the FAA’s
flight prohibition does not apply to
foreign air carriers, DOT codeshare
authorizations prohibit foreign air
carriers from carrying a U.S. codeshare
partner’s code on a flight segment that
operates in airspace for which the FAA
has issued a flight prohibition.

The FAA will continue to actively
monitor the situation and evaluate the
extent to which U.S. civil operators and
airmen may be able to operate safely in
the territory and airspace of Somalia at
altitudes below FL260. Amendments to
SFAR No. 107, §91.1613, may be
appropriate if the risk to aviation safety
and security changes. The FAA may
amend or rescind SFAR No. 107,
§91.1613, as necessary, prior to its
expiration date.

By this action, the FAA also makes
minor editorial changes to clarify the
operations that are prohibited and those
that are permitted and clarify the
procedure for considering approval and
exemption requests. These changes are
consistent with other recently published
flight prohibition SFARs. The FAA also
republishes the approval and exemption
processes in Sections V and VI of this
preamble, so interested persons will be
able to refer to this final rule for
comprehensive information about
requesting relief from the FAA from the
provisions of SFAR No. 107, §91.1613.
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V. Approval Process Based on a
Request From a Department, Agency, or
Instrumentality of the United States
Government

A. Approval Process Based on an
Authorization Request From a
Department, Agency, or Instrumentality
of the United States Government

In some instances, U.S. Government
departments, agencies, or
instrumentalities may need to engage
U.S. civil aviation to support their
activities in the territory and airspace of
Somalia at altitudes below FL260. The
FAA is clarifying the approval process
for SFAR No. 107, §91.1613, consistent
with other recently published flight
prohibition SFARs, as previously
indicated. If a department, agency, or
instrumentality of the U.S. Government
determines it has a critical need to
engage any person described in SFAR
No. 107, §91.1613, including a U.S. air
carrier or commercial operator, to
conduct a charter to transport civilian or
military passengers or cargo, or other
operations, in the territory and airspace
of Somalia at altitudes below FL260,
that department, agency, or
instrumentality may request the FAA to
approve persons described in SFAR No.
107, §91.1613, to conduct such
operations.

An approval request must be made
directly by the requesting department,
agency, or instrumentality of the U.S.
Government to the FAA’s Associate
Administrator for Aviation Safety in a
letter signed by an appropriate senior
official of the requesting department,
agency, or instrumentality. The FAA
will not accept or consider requests for
approval from anyone other than the
requesting department, agency, or
instrumentality. In addition, the senior
official signing the letter requesting
FAA approval on behalf of the
requesting department, agency, or
instrumentality must be sufficiently
positioned within the organization to
demonstrate the senior leadership of the
requesting department, agency, or
instrumentality supports the request for
approval and is committed to taking all
necessary steps to minimize operational
risks to the proposed flights. The senior
official must also be in a position to: (1)
Attest to the accuracy of all
representations made to the FAA in the
request for approval and (2) ensure any
support from the requesting U.S.
Government department, agency, or
instrumentality described in the request
for approval is in fact brought to bear
and is maintained over time. Unless
justified by exigent circumstances,
requests for approval must be submitted
to the FAA no less than 30 calendar

days before the date on which the
requesting department, agency, or
instrumentality wishes the proposed
operations to commence.

The letter must be sent to the
Associate Administrator for Aviation
Safety, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591.
Electronic submissions are acceptable,
and the requesting entity may request
the FAA notify it electronically as to
whether the approval request is granted.
If a requestor wishes to make an
electronic submission to the FAA, the
requestor should contact the Air
Transportation Division, Flight
Standards Service, at (202) 267—8166, to
obtain the appropriate email address. A
single letter may request approval from
the FAA for multiple persons described
in SFAR No. 107, §91.1613, or for
multiple flight operations. To the extent
known, the letter must identify the
person(s) expected to be covered under
the SFAR on whose behalf the U.S.
Government department, agency, or
instrumentality is seeking FAA
approval, and it must describe—

e The proposed operation(s),
including the nature of the mission
being supported;

e The service to be provided by the
person(s) covered by the SFAR;

e To the extent known, the specific
locations in the territory and airspace of
Somalia at altitudes below FL260 where
the proposed operation(s) will be
conducted, including, but not limited
to, the flight path and altitude of the
aircraft while it is operating in the
territory and airspace of Somalia at
altitudes below FL260 and the airports,
airfields or landing zones at which the
aircraft will take off and land; and

e The method by which the
department, agency, or instrumentality
will provide, or how the operator will
otherwise obtain, current threat
information and an explanation of how
the operator will integrate this
information into all phases of the
proposed operations (i.e., the pre-
mission planning and briefing, in-flight,
and post-flight phases).

The request for approval must also
include a list of operators with whom
the U.S. Government department,
agency, or instrumentality requesting
FAA approval has a current contract(s),
grant(s), or cooperative agreement(s) (or
its prime contractor has a
subcontract(s)) for specific flight
operations in the territory and airspace
of Somalia at altitudes below FL260.
The requestor may identify additional
operators to the FAA at any time after
the FAA approval is issued. However,
all additional operators must be

identified to, and obtain an Operations
Specification (OpSpec) or Letter of
Authorization (LOA) from, the FAA, as
appropriate, for operations in the
territory and airspace of Somalia at
altitudes below FL260, before such
operators commence such operations.
The approval conditions discussed
below apply to any such additional
operators. Updated lists should be sent
to the email address to be obtained from
the Air Transportation Division by
calling (202) 267-8166.

If an approval request includes
classified information, requestors may
contact Aviation Safety Inspector Dale
E. Roberts for instructions on submitting
it to the FAA. His contact information
is listed in the For Further Information
Contact section of this final rule.

FAA approval of an operation under
SFAR No. 107, §91.1613, does not
relieve persons subject to this SFAR of
their responsibility to comply with all
other applicable FAA rules and
regulations. Operators of civil aircraft
must comply with the conditions of
their certificate, OpSpecs, and LOAs, as
applicable. Operators must also comply
with all rules and regulations of other
U.S. Government departments or
agencies that may apply to the proposed
operation(s), including, but not limited
to, regulations issued by the
Transportation Security Administration.

B. Approval Conditions

If the FAA approves the request, the
FAA’s Aviation Safety Organization will
send an approval letter to the requesting
department, agency, or instrumentality,
informing it that the FAA’s approval is
subject to all of the following
conditions:

(1) The approval will stipulate those
procedures and conditions that limit, to
the greatest degree possible, the risk to
the operator, while still allowing the
operator to achieve its operational
objectives.

(2) Before any approval takes effect,
the operator must submit to the FAA:

(a) A written release of the U.S.
Government from all damages, claims,
and liabilities, including without
limitation legal fees and expenses,
relating to any event arising out of or
related to the approved operations in
the territory and airspace of Somalia at
altitudes below FL260; and

(b) The operator’s written agreement
to indemnify the U.S. Government with
respect to any and all third-party
damages, claims, and liabilities,
including without limitation legal fees
and expenses, relating to any event
arising from or related to the approved
operations in the territory and airspace
of Somalia at altitudes below FL260.
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(3) Other conditions the FAA may
specify, including those that may be
imposed in OpSpecs or LOAs, as
applicable.

The release and agreement to
indemnify do not preclude an operator
from raising a claim under an applicable
non-premium war risk insurance policy
issued by the FAA under chapter 443 of
title 49, U.S. Code.

If the FAA approves the proposed
operation(s), the FAA will issue an
OpSpec or LOA, as applicable, to the
operator(s) identified in the original
request authorizing them to conduct the
approved operation(s), and will notify
the department, agency, or
instrumentality that requested the
FAA’s approval of any additional
conditions beyond those contained in
the approval letter.

VI. Information Regarding Petitions for
Exemption

Any operations not conducted under
an approval the FAA issues through the
approval process set forth previously
must be conducted under an exemption
from SFAR No. 107, §91.1613. A
petition for exemption must comply
with 14 CFR part 11. The FAA will
consider whether exceptional
circumstances exist beyond those
contemplated by the approval process
described in the previous section. In
addition to the information required by
14 CFR 11.81, at a minimum, the
requestor must describe in its
submission to the FAA—

e The proposed operation(s),
including the nature of the operation;

e The service to be provided by the
person(s) covered by the SFAR;

¢ The specific locations in the
territory and airspace of Somalia at
altitudes below FL260 where the
proposed operation(s) will be
conducted, including, but not limited
to, the flight path and altitude of the
aircraft while it is operating in the
territory and airspace of Somalia at
altitudes below FL260 and the airports,
airfields or landing zones at which the
aircraft will take off and land;

¢ The method by which the operator
will obtain current threat information,
and an explanation of how the operator
will integrate this information into all
phases of its proposed operations (i.e.,
the pre-mission planning and briefing,
in-flight, and post-flight phases); and

e The plans and procedures the
operator will use to minimize the risks,
identified in this preamble, to the
proposed operations, to establish that
granting the exemption would not
adversely affect safety or would provide
a level of safety at least equal to that
provided by this SFAR. The FAA has

found comprehensive, organized plans
and procedures of this nature to be
helpful in facilitating the agency’s safety
evaluation of petitions for exemption
from flight prohibition SFARs.

Additionally, the release and
agreement to indemnify, as referred to
previously, are required as a condition
of any exemption that may be issued
under SFAR No. 107, §91.1613.

The FAA recognizes that the
operations that SFAR No. 107,
§91.1613, might affect could include
operations planned for the governments
of other countries with the support of
the U.S. Government. While the FAA
will not permit these operations through
the approval process, the FAA will
consider exemption requests for such
operations on an expedited basis and
prior to any private exemption requests.

If a petition for exemption includes
security-sensitive or proprietary
information, requestors may contact
Aviation Safety Inspector Dale E.
Roberts for instructions on submitting it
to the FAA. His contact information is
listed in the FOR FURTHER INFORMATION
CONTACT section of this final rule.

VII. Regulatory Notices and Analyses

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Orders 12866 and 13563
direct that each Federal agency shall
propose or adopt a regulation only upon
a reasoned determination that the
benefits of the intended regulation
justify its costs. Second, the Regulatory
Flexibility Act of 1980 (Pub. L. 96—354),
as codified in 5 U.S.C. 603 et seq.,
requires agencies to analyze the
economic impact of regulatory changes
on small entities. Third, the Trade
Agreements Act of 1979 (Pub. L. 96-39),
as codified in 19 U.S.C. chapter 13,
prohibits agencies from setting
standards that create unnecessary
obstacles to the foreign commerce of the
United States. In developing U.S.
standards, the Trade Agreements Act
requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as codified in 2 U.S.C. chapter
25, requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this final rule.

In conducting these analyses, the FAA
has determined that this final rule has
benefits that justify its costs. This rule
is a significant regulatory action, as
defined in section 3(f) of Executive
Order 12866, as it raises novel policy
issues contemplated under that
Executive Order. As notice and
comment under 5 U.S.C. 553 are not
required for this final rule, the
regulatory flexibility analyses described
in 5 U.S.C. 603 and 604 regarding
impacts on small entities are not
required. This rule will not create
unnecessary obstacles to the foreign
commerce of the United States. This
rule will not impose an unfunded
mandate on State, local, or tribal
governments, or on the private sector,
by exceeding the threshold identified
previously.

A. Regulatory Evaluation

Due to the significant hazards to U.S.
civil aviation described in the preamble
of this rule, this rule continues to
prohibit U.S. civil flights in the territory
and airspace of Somalia at altitudes
below FL260. The FAA believes there
are very few U.S. operators who wish to
overfly Somalia at altitudes below
FL260 or operate to, from, or within
Somalia due to the hazards to U.S. civil
aviation described in the preamble to
this final rule. The FAA receives few
requests for approval or petitions for
exemption to conduct flight operations
in airspace managed by other countries
in which the FAA has prohibited U.S.
civil aviation from flying and expects
that this pattern will hold true for this
rule.

Consequently, the FAA estimates the
costs of this rule to be minimal. These
minimal costs are exceeded by the
benefits of avoided deaths, injuries, and
property damage that could result from
a U.S. operator’s aircraft being shot
down (or otherwise damaged) while
operating in the territory and airspace of
Somalia at altitudes below FL260.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
in 5 U.S.C. 603, requires an agency to
prepare an initial regulatory flexibility
analysis describing impacts on small
entities whenever an agency is required
by 5 U.S.C. 553, or any other law, to
publish a general notice of proposed
rulemaking for any proposed rule.
Similarly, 5 U.S.C. 604 requires an
agency to prepare a final regulatory
flexibility analysis when an agency
issues a final rule under 5 U.S.C. 553,
after being required by that section or
any other law to publish a general
notice of proposed rulemaking. The
FAA found good cause to forgo notice
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and comment and any delay in the
effective date for this rule. As notice and
comment under 5 U.S.C. 553 are not
required in this situation, the regulatory
flexibility analyses described in 5 U.S.C.
603 and 604 are similarly not required.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96—39) prohibits Federal
agencies from establishing standards or
engaging in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to this Act, the establishment
of standards is not considered an
unnecessary obstacle to the foreign
commerce of the United States, so long
as the standard has a legitimate
domestic objective, such as the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards.

The FAA has assessed the potential
effect of this final rule and determined
that its purpose is to protect the safety
of U.S. civil aviation from hazards to
their operations in the territory and
airspace of Somalia at altitudes below
FL 260, a location outside the U.S.
Therefore, the rule is in compliance
with the Trade Agreements Act of 1979.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of $155
million in lieu of $100 million.

This final rule does not contain such
a mandate. Therefore, the requirements
of Title II of the Act do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility and
Cooperation

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA’s policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to this regulation. The
FAA finds that this action is fully
consistent with the obligations under 49
U.S.C. 40105(b)(1)(A) to ensure that the
FAA exercises its duties consistently
with the obligations of the United States
under international agreements.

While the FAA’s flight prohibition
does not apply to foreign air carriers,
DOT codeshare authorizations prohibit
foreign air carriers from carrying a U.S.
codeshare partner’s code on a flight
segment that operates in airspace for
which the FAA has issued a flight
prohibition. In addition, foreign air
carriers and other foreign operators may
choose to avoid, or be advised or
directed by their civil aviation
authorities to avoid, airspace for which
the FAA has issued a flight prohibition.

G. Environmental Analysis

The FAA has analyzed this action
under Executive Order 12114,
Environmental Effects Abroad of Major
Federal Actions (44 FR 1957, January 4,
1979), and DOT Order 5610.1C,
Paragraph 16. Executive Order 12114
requires the FAA to be informed of
environmental considerations and take
those considerations into account when
making decisions on major Federal
actions that could have environmental
impacts anywhere beyond the borders of
the United States. The FAA has
determined that this action is exempt
pursuant to Section 2-5(a)(i) of
Executive Order 12114 because it does
not have the potential for a significant
effect on the environment outside the
United States.

In accordance with FAA Order
1050.1F, “Environmental Impacts:
Policies and Procedures,” paragraph 8—
6(c), FAA has prepared a memorandum
for the record stating the reason(s) for
this determination; this memorandum
has been placed in the docket for this
rulemaking.

VIII. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this rule under
the principles and criteria of Executive
Order 13132, Federalism. The agency
has determined that this action would
not have a substantial direct effect on

the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
would not have Federalism
implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it would not
be a “significant energy action” under
the executive order and would not be
likely to have a significant adverse effect
on the supply, distribution, or use of
energy.

C. Executive Order 13609, Promoting
International Regulatory Cooperation

Executive Order 13609, Promoting
International Regulatory Cooperation,
(77 FR 26413, May 4, 2012) promotes
international regulatory cooperation to
meet shared challenges involving
health, safety, labor, security,
environmental, and other issues and to
reduce, eliminate, or prevent
unnecessary differences in regulatory
requirements. The FAA has analyzed
this action under the policies and
agency responsibilities of Executive
Order 13609 and has determined that
this action would have no effect on
international regulatory cooperation.

D. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is not subject to the
requirements of Executive Order 13771
(82 FR 9339, Feb. 3, 2017) because it is
issued with respect to a national
security function of the United States.

IX. Additional Information

A. Availability of Rulemaking
Documents

An electronic copy of a rulemaking
document may be obtained from the
internet by—

e Searching the docket for this
rulemaking at https://
www.regulations.gov;

e Visiting the FAA’s Regulations and
Policies web page at https://
www.faa.gov/regulations policies; or

e Accessing the Government
Publishing Office’s website at https://
www.govinfo.gov.

Copies may also be obtained by
sending a request (identified by
amendment or docket number of this
rulemaking) to the Federal Aviation


https://www.faa.gov/regulations_policies
https://www.faa.gov/regulations_policies
https://www.regulations.gov
https://www.regulations.gov
https://www.govinfo.gov
https://www.govinfo.gov
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Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue SW,
Washington, DC 20591, or by calling
(202) 267-9677.

Except for classified material, all
documents the FAA considered in
developing this rule, including
economic analyses and technical
reports, may be accessed from the
internet through the docket for this
rulemaking.

B. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121) (set forth as
a note to 5 U.S.C. 601) requires FAA to
comply with small entity requests for
information or advice about compliance
with statutes and regulations within its
jurisdiction. A small entity with
questions regarding this document may
contact its local FAA official, or the
persons listed under the FOR FURTHER
INFORMATION CONTACT heading at the
beginning of the preamble. To find out
more about SBREFA on the internet,
visit http://www.faa.gov/regulations
policies/rulemaking/sbre_act/.

List of Subjects in 14 CFR Part 91

Air traffic control, Aircraft, Airmen,
Airports, Aviation safety, Freight,
Somalia.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations, as follows:

PART 91—GENERAL OPERATING AND
FLIGHT RULES

m 1. The authority citation for part 91 is
revised to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40101,
40103, 40105, 40113, 40120, 44101, 44111,
44701, 44704, 44709, 44711, 44712, 44715,
44716, 44717, 44722, 46306, 46315, 46316,
46504, 46506—46507, 47122, 47508, 47528—
47531, 47534, Pub. L. 114-190, 130 Stat. 615
(49 U.S.C. 44703 note); articles 12 and 29 of
the Convention on International Civil
Aviation (61 Stat. 1180), (126 Stat. 11).

m 2.In §91.1613, revise paragraphs
(a)(3), (b), (c), and (e) to read as follows:

§91.1613 Special Federal Aviation
Regulation No. 107—Prohibition Against
Certain Flights in the Territory and Airspace
of Somalia.

(a) * *x %

(3) All operators of U.S.-registered
civil aircraft, except when the operator
of such aircraft is a foreign air carrier.

(b) Flight prohibition. Except as
provided in paragraphs (c) and (d) of
this section, no person described in

paragraph (a) of this section may
conduct flight operations in the territory
and airspace of Somalia at altitudes
below Flight Level (FL) 260.

(c) Permitted operations. This section
does not prohibit persons described in
paragraph (a) of this section from
conducting flight operations in the
territory and airspace of Somalia under
the following circumstances:

(1) Overflights of Somalia may be
conducted at or above FL260 subject to
the approval of, and in accordance with
the conditions established by, the
appropriate authorities of Somalia.

(2) Flight operations may be
conducted in the territory and airspace
of Somalia at altitudes below FL260 if
such flight operations are conducted
under a contract, grant, or cooperative
agreement with a department, agency, or
instrumentality of the U.S. Government
(or under a subcontract between the
prime contractor of the U.S.
Government department, agency, or
instrumentality and the person
described in paragraph (a) of this
section) with the approval of the FAA
or under an exemption issued by the
FAA. The FAA will consider requests
for approval or exemption in a timely
manner, with the order of preference
being: First, for those operations in
support of U.S. Government-sponsored
activities; second, for those operations
in support of government-sponsored
activities of a foreign country with the
support of a U.S. government
department, agency, or instrumentality;
and third, for all other operations.

* * * * *

(e) Expiration. This SFAR will remain
in effect until January 7, 2023. The FAA
may amend, rescind, or extend this
SFAR as necessary.

Issued in Washington, DC, under the
authority of 49 U.S.C. 106(f) and (g),
40101(d)(1), 40105(b)(1)(A), and 44701(a)(5),
on December 4, 2019.

Steve Dickson,

Administrator.

[FR Doc. 2019-26597 Filed 12—10-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 10
[Docket No. OST-2016-0028]
RIN 2105—-AE76

Maintenance of and Access to Records
Pertaining to Individuals

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Final rule.

SUMMARY: On February 6, 2019, the U.S.
Department of Transportation (DOT)
issued a notice of proposed rulemaking
requesting comment on proposed
exemptions from the Privacy Act’s
requirement that individuals have
access to certain records maintained
within a system of records for the
Department’s Aviation Consumer
Complaint Application Online System.
This exemption is necessary to avoid
disclosure of aviation compliance
inquiry techniques, confidential
information provided by air carriers and
third parties, and prevent unwarranted
invasions of individual privacy. This
exemption also supports the
Department’s ability to obtain
information relevant to resolving
concerns related to an air carrier’s
compliance with the Department’s
consumer protection and civil rights
requirements. The Department received
two comments on this proposed rule.
Upon consideration of the comments,
the Department will finalize the
proposed rule without change.

DATES: This final rule is effective
December 11, 2019.

ADDRESSES: You may access docket
number DOT-0OST-2016-0028 by any of
the following methods:

e Federal Rulemaking Portal: Go to
https://www.regulations.gov.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Ave. SE, between 9:00
a.m. and 5:00 p.m. ET, Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Claire Barrett, Departmental Chief
Privacy Officer, Office of the Chief
Information Officer, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, Washington, DC 20590 or
privacy@dot.gov or (202) 366—8135.


http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
http://www.faa.gov/regulations_policies/rulemaking/sbre_act/
https://www.regulations.gov
mailto:privacy@dot.gov
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SUPPLEMENTARY INFORMATION: DOT
identifies a system of records that is
exempt from one or more provisions of
the Privacy Act (pursuant to 5 U.S.C.
552a(j) or (k)) both in the system of
records notice published in the Federal
Register for public comment and in an
appendix to DOT’s regulations
implementing the Privacy Act (49 CFR
part 10, appendix). This rule exempts
records in the Aviation Consumer
Complaint Application Online System
from subsection (d) (Access to Records)
of the Privacy Act to the extent that
records consist of investigatory material
compiled for law enforcement purposes
in accordance with 5 U.S.C. 552a(k)(2).

DOT received two comments on the
proposal. These comments were
submitted by law students. One
commenter, commenting anonymously,
stated that she was commenting for a
class assignment. While the commenter
stated that he or she did not feel
qualified to comment, the commenter
expressed concern that the Department
is tracking individuals who issue
complaints against airlines. The
commenter also asks that the
Department ensure that any person who
submits a complaint have access to the
file in accordance with the Freedom of
Information Act.

DOT’s Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings monitors compliance with
and investigates violations of Federal
law and regulations related to aviation
economic, consumer protection, and
civil rights requirements. The Aviation
Consumer Protection Division is housed
within this Office and is tasked with
receiving complaints from the public
regarding air carrier consumer issues,
including complaints of unlawful
discriminatory treatment in air travel by
airline employees or contractors, and
verifying air carriers’ compliance with
aviation consumer protection
requirements. DOT maintains
information about individuals who
submit complaints so that DOT can
appropriately address the complaint,
including working with the complainant
and air carrier to resolve the issue
identified in the complaint and to
follow up with the complainant for
additional information or to inform the
complainant of DOT’s analysis of the
issue. DOT does not “track’ persons
who issue complaints against airlines,
but rather, uses information about the
complainant to assist the complainant to
resolve the complaint. Individuals who
wish to complain, but are not seeking
DOT assistance to address their
complaint with the air carrier, may
submit complaints anonymously. As the
commentator noted, individuals may

file a request under the Freedom of
Information Act to obtain access to
information about them that is
maintained in this system of records.

The second comment is from two law
students, who also wrote to express
concern with the proposed rule. These
students stated that they are concerned
that the proposed exemption from the
Privacy Act’s access requirement creates
an impediment to potential litigants
right to discovery under the Federal
Rules of Civil Procedure, and that DOT’s
discretion to disclose information
notwithstanding the Privacy Act
exemption does not assuage their
concern. The commenters state further
that the rule does not serve DOT’s
interest in supporting DOT’s ability to
conduct investigations, and undermines
the public’s right of access to
information. The commenters are
concerned that the proposal would
preclude individuals from being
informed consumers by shielding from
the public information about patterns of
impermissible behavior by airlines.

The Privacy Act, among other things,
requires that Federal agencies provide
individuals with access to information
about themselves that is maintained by
the agency in a system of records.
Individuals who request information
about themselves maintained in a
system of records are sometimes
referred to as ““first party requesters.”
Under the Privacy Act, a system of
records is information about an
individual that includes that
individuals name or other identifying
particular assigned to the individual,
such as a photograph, that is retrieved
by the agency by that individual’s name
or other identifier assigned to the
individual.

The Aviation Consumer Complaint
Application Online System is a system
of records that consists primarily of
information provided by the individual
who submitted a complaint. It also
includes information provided by the
air carrier identified in the consumer
complaint that is provided to DOT as
part of DOT’s efforts to help assess and
resolve the consumer complaint. In the
course of responding to a consumer
complaint, air carriers sometimes
provide DOT with information that can
include identifying information about
the air carrier’s employees and third
parties, or confidential business
information. Air carriers provide this
information to the DOT voluntarily, and
it aids DOT’s efforts to resolve particular
consumer complaints. If DOT could not
protect from a first party requester the
identities of third parties or an air
carrier’s confidential business
information provided by an air carrier in

the course of responding to a complaint,
it would impair DOT’s ability to
adequately assess and respond to a
consumer complaint on behalf of the
consumer. Notwithstanding the
proposed exemption from the Privacy
Act, first party requesters are still
entitled to information maintained in
this system of records to the full extent
required by the Freedom of Information
Act. With respect to the commenter’s
concern about discovery for litigation
purposes, this proposed exemption does
not limit a private litigant’s ability to
seek discovery directly from an air
carrier. Nor does it restrict access to
information from this system, or other
agency records that are not part of this
system of records, under the Freedom of
Information Act. This exemption also
does not restrict access that is otherwise
provided for under the Privacy Act,
which includes disclosures pursuant to
court order.

The commenters express particular
concern about information
demonstrating a pattern of unlawful
conduct by an air carrier. The
Department agrees that this is valuable
information for consumers and
publishes information about consumer
complaints and other airline compliance
requirements, such as flight delays;
mishandled baggage, wheelchairs, and
scooters; oversales; reports of lost,
injured or death of animals in air
transportation; and customer service
reports to the Transportation Security
Administration, on its website at
https://www.transportation.gov/
individuals/aviation-consumer-
protection/air-travel-consumer-reports.
DOT also posts all of the enforcement
orders the Office of the Assistant
General Counsel for Aviation
Enforcement and Proceedings has
issued against air carriers on its website
at https://transportation.gov/
airconsumer/enforcementorders. The
public may obtain additional
information about air carriers under the
Freedom of Information Act.

After consideration of the comments,
the Department will finalize the
proposed rule without change. This rule
is necessary to protect the identity of
confidential informants and confidential
business information provided by air
carriers, and protect the DOT’s
investigatory techniques. DOT will
continue to provide individuals with
access to information maintained in this
system under the Freedom of
Information Act, and under the Privacy
Act, except to the extent that disclosure
would reveal confidential informants,
confidential business information, or
reveal DOT’s investigatory techniques.


https://www.transportation.gov/individuals/aviation-consumer-protection/air-travel-consumer-reports
https://www.transportation.gov/individuals/aviation-consumer-protection/air-travel-consumer-reports
https://www.transportation.gov/individuals/aviation-consumer-protection/air-travel-consumer-reports
https://transportation.gov/airconsumer/enforcementorders
https://transportation.gov/airconsumer/enforcementorders
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Regulatory Analysis and Notices

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

DOT considered the impact of this
rulemaking action under Executive
Orders 12866 and 13563 (January 18,
2011, “Improving Regulation and
Regulatory Review’’), and DOT Order
2100.6, “Policies and Procedures for
Rulemakings.” DOT has determined that
this action will not constitute a
significant regulatory action within the
meaning of Executive Order 12866 and
within the meaning of DOT regulatory
policies and procedures. This
rulemaking has not been reviewed by
the Office of Management and Budget.
This rulemaking will not result in any
costs. Since these records would be
exempt from certain provisions of the
Privacy Act, DOT would not have to
expend any funds in order to administer
those aspects of the Act.

B. Regulatory Flexibility Act

DOT has evaluated the effect these
changes will have on small entities and
does not believe that this rulemaking
will impose any costs on small entities
because the reporting requirements
themselves are not changed and because
the rule applies only to information on
individuals that is maintained by the
Federal Government or that is already
publicly available. Therefore, I hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

C. National Environmental Policy Act

DOT has analyzed the environmental
impacts of this final action pursuant to
the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.) and has
determined that it is categorically
excluded pursuant to DOT Order
5610.1C, Procedures for Considering
Environmental Impacts (44 FR 56420,
Oct. 1, 1979). Categorical exclusions are
actions identified in an agency’s NEPA
implementing procedures that do not
normally have a significant impact on
the environment and therefore do not
require either an environmental
assessment (EA) or environmental
impact statement (EIS). See 40 CFR
1508.4. In analyzing the applicability of
a categorical exclusion, the agency must
also consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or EIS.
Id. Paragraph 3.c.5 of DOT Order
5610.1C incorporates by reference the
categorical exclusions for all DOT
Operating Administrations. This action
is covered by the categorical exclusion

listed in the Federal Highway
Administration’s implementing
procedures, “[plromulgation of rules,
regulations, and directives.” 23 CFR
771.117(c)(20). The purpose of this
rulemaking is to amend the Appendix to
DOT’s Privacy Act regulations. The
Department does not anticipate any
environmental impacts and there are no
extraordinary circumstances present in
connection with this rulemaking.

D. Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, Federalism, dated August 4,
1999, and it has been determined that it
will not have a substantial direct effect
on, or sufficient Federalism
implications for, the States, nor would
it limit the policymaking discretion of
the States. Therefore, the preparation of
a Federalism Assessment is not
necessary.

E. Executive Order 13084 (Consultation
and Coordination With Indian Tribal
Governments)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because it would not have any effect
Indian Tribal Governments, the funding
and consultation requirements of
Executive Order 13084 do not apply.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget for each collection of
information they conduct, sponsor, or
require through regulations. DOT has
determined that this action does not
contain a collection of information
requirement for the purposes of the
PRA.

G. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4, 109 Stat. 48, March 22, 1995)
requires Federal agencies to assess the
effects of certain regulatory actions on
State, local, and tribal governments, and
the private sector. The UMRA requires
a written statement of economic and
regulatory alternatives for proposed and
final rules that contain Federal
mandates. A ‘“Federal mandate” is a
new or additional enforceable duty,
imposed on any State, local, or tribal
Government; or the private sector. If any
Federal mandate causes those entities to

spend, in aggregate, $143.1 million or
more in any one year (adjusted for
inflation), an UMRA analysis is
required. This final rule does not
impose Federal mandates on any State,
local, or tribal governments; or the
private sector.

H. Executive Order 13771, Reducing
Regulation and Controlling Regulatory
Costs

This rule is not an Executive Order
13771 regulatory action because this
rule is not significant under E.O. 12866.

I. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a 'major rule’,
as defined by 5 U.S.C. 804(2).

List of Subjects in 49 CFR Part 10

Penalties, Privacy.

In consideration of the foregoing, DOT
amends part 10 of title 49, Code of
Federal Regulations, as follows:

PART 10—MAINTENANCE OF AND
ACCESS TO RECORDS PERTAINING
TO INDIVIDUALS

m 1. The authority citation for part 10
continues to read as follows:

Authority: 5 U.S.C. 552a; 49 U.S.C. 322.

m 2. Amend Part II of appendix A by
adding section H to read as follows:

Appendix A to Part 10—Exemptions
Part II. Specific Exemptions

* * * * *

H. The following systems of records are
exempt from subsection (d) (Access to
Records) of the Privacy Act, 5 U.S.C. 552a,
to the extent that they contain investigatory
material compiled for law enforcement
purposes, in accordance with 5 U.S.C.
552a(k)(2):

1. Aviation Consumer Complaint
Appropriation System, maintained by the
Office of the Assistant General Counsel for
Aviation Enforcement and Proceedings in the
Office of the Secretary (DOT/OST 102).

This exemption is justified because
granting an individual access to investigatory
records could interfere with the overall law
enforcement process by revealing a sensitive
investigative technique, or confidential
sources or information.

Issued in Washington, DC, on December 4,
2019.
Elaine L. Chao,
Secretary.
[FR Doc. 2019-26668 Filed 12—10-19; 8:45 am]
BILLING CODE 4910-9X-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No.100812345-2142-03; RTID 0648-
XS018]

Snapper-Grouper Fishery of the South
Atlantic; 2019 Recreational
Accountability Measure and Closure
for the South Atlantic Deep-Water
Complex

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements an
accountability measure (AM) for the
recreational sector for the snapper-
grouper deep-water complex
(vellowedge grouper, silk snapper, misty
grouper, queen snapper, sand tilefish,
and blackfin snapper) in the South
Atlantic for the 2019 fishing year
through this temporary rule. NMFS has
determined that recreational landings of
the deep-water complex have exceeded
the recreational annual catch limit
(ACL). Therefore, NMFS closes the
recreational sector for this complex on
December 11, 2019, through the
remainder of the 2019 fishing year in
the exclusive economic zone (EEZ) of
the South Atlantic. This closure is
necessary to protect the species in the
deep-water complex.
DATES: This rule is effective 12:01 a.m.,
local time, December 11, 2019, until
12:01 a.m., local time, January 1, 2020.
FOR FURTHER INFORMATION, CONTACT:
Frank Helies, NMFS Southeast Regional
Office, telephone: 727-824-5305, email:
frank.helies@noaa.gov.
SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic includes the deep-water
complex, which includes yellowedge
grouper, silk snapper, misty grouper,
queen snapper, sand tilefish, and
blackfin snapper, and is managed under
the Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP). The FMP was
prepared by the South Atlantic Fishery
Management Council and is
implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622.

The recreational ACL for the deep-
water complex is 38,628 1b (17,521 kg),
round weight. Under 50 CFR

622.193(h)(2)(i), NMFS is required to
close the recreational sector for the
deep-water complex when the
recreational ACL has been reached, or is
projected to be reached, by filing a
notification to that effect with the Office
of the Federal Register, unless NMFS
determines that no closure is necessary
based on the best scientific information
available. NMFS has determined that
the recreational sector has exceeded the
ACL for this complex. Therefore, this
temporary rule implements an AM to
close the recreational sector for the
deep-water complex in the South
Atlantic EEZ, effective 12:01 a.m., local
time, December 11, 2019, until January
1, 2020, the start of the next fishing
year.

During the recreational closure, the
bag and possession limits for the fish in
the deep-water complex in or from the
South Atlantic EEZ are zero. Therefore,
as of 12:01 a.m. on December 11, 2019,
no recreational harvest of fish in the
deep-water complex from the South
Atlantic EEZ is allowed for the
remainder of the 2019 fishing year.

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of the deep-water complex,
a component of the South Atlantic
snapper-grouper fishery, and is
consistent with the Magnuson-Stevens
Act and other applicable laws.

This action is taken under 50 CFR
622.193(h)(2)(i) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
public comment.

This action responds to the best
scientific information available. The
Assistant Administrator for NOAA
Fisheries (AA) finds that the need to
immediately implement this action to
close the recreational sector for the
deep-water complex constitutes good
cause to waive the requirements to
provide prior notice and opportunity for
public comment pursuant to the
authority set forth in 5 U.S.C. 553(b)(B),
as such procedures are unnecessary and
contrary to the public interest. Such
procedures are unnecessary because the
rule implementing the AM itself has
been subject to notice and comment,
and all that remains is to notify the
public of the closure. Such procedures
are contrary to the public interest
because of the need to immediately
implement this action to protect the
deep-water complex. Prior notice and

opportunity for public comment would
require time and would potentially
allow the recreational sector to further
exceed its ACL.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: December 5, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-26640 Filed 12-6-19; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 191204-0101]
RIN 0648-BI99

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
Seabird Bycatch Avoidance Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Final rule.

SUMMARY: This rule requires commercial
groundfish bottom longline vessels 26
feet (7.9 meters (m)) length overall and
longer managed under the Pacific Coast
Groundfish Fishery Management Plan to
use streamer lines while setting gear or
to set gear between civil dusk and civil
dawn (night set) when fishing in Federal
waters north of 36° North latitude. The
action is necessary to fulfill terms and
conditions of a 2017 United States Fish
and Wildlife Service Biological Opinion
to minimize incidental take of
Endangered Species Act-listed short-
tailed albatross (Phoebastria albatrus)
by vessels in the Pacific Coast
groundfish fishery. This rule is intended
to promote the goals and objectives of
the Magnuson-Stevens Fishery
Conservation and Management Act, the
Pacific Coast Groundfish Fishery
Management Plan, and other applicable
laws, including the Endangered Species
Act.

DATES: This final rule is effective
January 10, 2020.

ADDRESSES: Electronic copies of
supporting documents referenced in this
final rule, including a Regulatory Impact
Review/Initial Regulatory Flexibility
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Analysis (Analysis), which addresses
the statutory requirements of the
Magnuson-Stevens Fishery
Conservation and Management Act,
Presidential Executive Order 12866, and
the Regulatory Flexibility Act are
available at the NMFS West Coast
Region website at https://
www.fisheries.noaa.gov/species/west-
coast-groundfish and at the Pacific
Fishery Management Council’s website
at http://www.pcouncil.org.

FOR FURTHER INFORMATION CONTACT:
Keeley Kent, phone: 206—526—4655, or
email: keeley.kent@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

The purpose of this rule is to reduce
interactions between seabirds,
especially Endangered Species Act-
listed species, and groundfish longline
gear. Longline vessels fishing under the
Pacific Coast Groundfish Fishery
Management Plan (FMP) interact with
short-tailed albatross, which are listed
as endangered under the Endangered
Species Act (ESA). A 2012 U.S. Fish and
Wildlife Service (USFWS) Biological
Opinion on the continued operation of
the Pacific Coast groundfish fishery
required vessels 55 feet (ft) (16.8 m) and
longer length overall (LOA) using
bottom longline gear (as defined in 50
CFR 660.11) to use streamer lines (80 FR
71975; November 18, 2015) to reduce
seabird interactions. Smaller vessels
were not included in the requirement.
However, research since then has shown
that vessel size is not a limiting factor
on seabird interactions (USFWS
Biological Opinion 2017).

In 2015, the Pacific Fishery
Management Council’s (Council)
Groundfish Endangered Species Act
Workgroup estimated that incidental
take of short-tailed albatross in
groundfish longline fisheries exceeded
the incidental take level allowed in the
2012 Biological Opinion (Section 1.2 of
the Analysis). Thus, NMFS reinitiated
consultation in 2016 with the USFWS
pursuant to Section 7 of the ESA. On
May 2, 2017, USFWS published its new
Biological Opinion on the fishery. The
Incidental Take Statement (ITS) in the
2017 Biological Opinion lists
nondiscretionary terms and conditions,
one of which requires NMFS to amend
the fishery regulations to require vessels
fishing for groundfish in Federal waters
that use longline gear to:

(i) Employ streamer lines in the
commercial longline fishery of the
Pacific Coast Ground Fishery consistent
with the Alaska streamer line
regulations for Federal waters, including

the use of single streamer lines on boats
26-55 feet (7.9-16.8 m) in length, or

(ii) Set longlines after civil sunset.

The ITS requires that NMFS
implement these regulation changes as
soon as practical, but initiation of
implementation shall not exceed a
three-year period after the date of the
Biological Opinion.

The Council evaluated the
requirements of the ITS and analyzed an
action to amend the regulations
implementing the FMP to address
seabird bycatch in the fishery at its
November 2018, April 2019, and June
2019 meetings. The Council
recommended a preferred alternative at
its April 2019 meeting and took final
action in June 2019. The Council
deemed the proposed regulations
consistent with and necessary to
implement the changes to the Seabird
Avoidance Program in an August 15,
2019, letter from Council Chairman Phil
Anderson to Regional Administrator
Barry Thom. Additional discussion of
the background and rationale for the
Council’s development of changes to the
Seabird Avoidance Program regulations
is included in the proposed rule (84 FR
48094; September 12, 2019) and is not
repeated here. Detailed information,
including the supporting documentation
the Council considered while
developing these recommendations, is
available at the Council’s website,
www.pcouncil.org.

Seabird Bycatch Avoidance Measures

This rule amends the Seabird
Avoidance Program regulations for the
Pacific Coast groundfish fishery at 50
CFR 660.21 to implement the
requirements of the 2017 USFWS
Biological Opinion. This rule extends
the streamer line requirements
previously in place for vessels greater
than or equal to 55 ft (16.8 m) LOA to
vessels greater than or equal to 26 ft (7.9
m) and less than 55 ft (16.8 m) LOA
using bottom longline gear, as defined
under 50 CFR 660.11, when fishing
north of 36° N latitude. This rule also
exempts all Pacific coast groundfish
vessels subject to seabird avoidance
requirements from streamer line
requirements when night setting and
exempts vessels greater than or equal to
26 ft (7.9 m) and less than 55 ft (16.8
m) LOA from using streamer lines when
a National Weather Service (NWS)
Small Craft Advisory for Winds is
declared. This section describes the
types of gear used in the fishery and the
expanded seabird bycatch avoidance
measures and exemptions.

The Gouncil recommended, and
NMFS is implementing, an exemption
for vessels fishing south of 36° N

latitude due to the rare presence of
short-tailed albatross in this area, and as
a result, decreased likelihood of
interaction with fishing gear. This
exemption applies to all sizes of vessels;
therefore, it creates a new exemption for
the vessels greater than or equal to 55

ft (16.8 m) LOA that have been subject
to streamer line requirements since
2015.

Bottom longline gear includes snap
gear, which is a variant of this gear type
in which the gangion and hook are
attached to the groundline by means of
a mechanical fastener or snap, usually
during gear deployment. Because vessel
operators may snap the gangion and
hook to the groundline during
deployment, this gear configuration
often means that vessels deploy the gear
at a slower speed than standard bottom
longline gear. This rule requires a
different streamer line configuration for
vessels using snap gear that are greater
than or equal to 26 ft (7.9 m) and less
than 55 ft (16.8 m) LOA to accommodate
the slower snap gear deployment speed
and is consistent with the existing
regulations for vessels greater than or
equal to 55 ft (16.8 m) LOA.

A portion of the vessels participating
in this fishery use a variant of bottom
longline gear where floats are attached
to the mainline at the midpoint between
the weights that sink the gear to the
seafloor. The floats elevate the mainline
off the seafloor to minimize depredation
by ““sea lice” (isopods) and hagfish,
which can occur when baited hooks are
immobile on the seafloor. While the
floats elevate the mainline, this gear is
still predominantly in contact with the
seafloor, and therefore is categorized as
bottom longline gear as opposed to
pelagic longline gear. Because of the
slower sink rate of floated longline gear,
streamer lines are less effective in
minimizing seabird bycatch. With
floated gear, that portion of the longline
adjacent to the float is exposed to
seabird attacks well beyond the extent
of the streamer lines. Due to safety
concerns, difficulty in assessing the
number of vessels using floated longline
gear because of data limitations, and
concerns about the burden such a
requirement would place on vessels that
may typically only conduct day trips,
the Council did not include special
requirements for floated mainline gear
at this time. However, we acknowledge
that there are concerns with the
effectiveness of streamer lines for
reducing seabird interactions for floated
mainline gear. NMFS intends to pursue
further research on this issue and to
fulfill the terms and conditions of the
2017 Biological Opinion, which directs
NMEFS to conduct research that
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investigates new or improved methods
of reducing bycatch of short-tailed
albatross that are safe and effective
within the longline fishery. Additional
discussion of NMFS and Council
consideration of this gear subtype is
included in the proposed rule (84 FR
48094; September 12, 2019) and is not
repeated here.

This rule requires the following
configurations of streamer lines for
vessels greater than or equal to 26 ft (7.9
m) and less than 55 ft (16.8 m) LOA.

Vessels with mast, poles, and rigging
and not using snap gear would be
required to use a single streamer line
while setting gear. The single streamer
line must:

1. Be a minimum of 300 ft (91.4 m)
in length;

2. Have streamers spaced every 16.4 ft
(5 m);

3. Be deployed before the first hook is
set in such a way that streamers are in
the air for a minimum of 131.2 ft (40 m)
aft of the stern and within 6.6 ft (2 m)
horizontally of the point where the main
groundline enters the water;

4. Have individual streamers that
hang attached to the mainline to 9.8 in
(0.25 m) above the waterline in the
absence of wind;

5. Have at least eight streamers out of
the water aft of the vessel; and

6. Have streamers constructed of
material that is brightly colored, UV-
protected plastic tubing or %s inch (9.5
millimeters (mm)) polyester line or
material of an equivalent density.

Vessels with mast, poles, and rigging
and using snap gear must use a single
streamer line while setting gear. The
single streamer line must:

1. Be a minimum of 147.6 ft (45 m)
in length;

2. Have streamers spaced every 16.4 ft
(5 m);

3. Be deployed before the first hook is
set in such a way that streamers are in
the air for a minimum of 65.6 ft (20 m)
aft of the stern and within 6.6 ft (2 m)
horizontally of the point where the main
groundline enters the water;

4. Have individual streamers that
hang attached to the mainline to 9.8 in
(0.25 m) above the waterline in the
absence of wind;

5. Have at least four streamers out of
the water aft of the vessel; and

6. Have streamers constructed of
material that is brightly colored, UV-
protected plastic tubing or 3s inch (9.5
mm) polyester line or material of an
equivalent density.

Vessels without mast, poles, and
rigging must use at least one buoy bag
line while setting gear:

1. A buoy bag line consists of two
components: A length of line (without

streamers attached) and one or more
float devices at the terminal end.

2. Have a buoy bag line that hangs
over the area where baited hooks may be
accessible to seabirds, which is
generally within 6.5 feet (2 m) of the sea
surface.

This rule exempts all Pacific coast
groundfish vessels subject to seabird
avoidance requirements from streamer
line requirements when night setting. In
the rule, we define night setting as
deployment of gear between civil dusk
(defined as one hour after local sunset)
and civil dawn (defined as one hour
before local sunrise). This exemption
applies to all sizes of vessels and
therefore creates a new exemption for
the vessels greater than or equal to 55
ft (16.8 m) LOA that have been subject
to streamer line requirements since
2015.

Finally, this rule includes weather
safety exemptions due to the risk of
entanglement of streamer lines in
fishing gear in high winds. In addition
to the existing weather safety
exemptions for vessels greater than or
equal to 55 ft (16.8 m) LOA, this rule
includes a weather safety exemption for
vessels greater than or equal to 26 ft (7.9
m) and less than 55 ft (16.8 m) LOA
when fishing in an area under a NWS
Small Craft Advisory for winds (winds
21 to 33 knots) or in an area seaward of
such an area.

Comments and Responses

NMFS solicited public comment on
the proposed seabird avoidance
measures (84 FR 48094, September 12,
2019). The comment period ended
October 15, 2019. NMFS received two
comment letters: One from the National
Audubon Society on behalf of five
organizations and the other from a
private citizen. The comment letters
raise similar issues regarding the
potential need for additional NMFS
actions. The letters are available in their
entirety from NMFS (see ADDRESSES) or
at the following web address: https://
www.regulations.gov/docket?’D=NOAA-
NMFS-2019-0063.

Comment 1: The proposed regulations
do not address the bycatch issue posed
by pelagic (non-bottom) longline
fishing. NMFS should consider
extending the requirement for streamer
lines to all forms of longline fishing.

Response: This comment is outside
the scope of this action. As noted earlier
in this preamble in the “Seabird
Bycatch Avoidance Measures” section,
this rule applies to bottom longline gear,
which includes floated longline gear.
The West Coast groundfish fishery does
not use pelagic longlines. Pelagic
longline gear is used in the West Coast

Highly Migratory Species fishery to
target tuna, swordfish, and other
billfish. More information about the
West Coast Highly Migratory Species
fishery can be found at https://
www.fisheries.noaa.gov/management-
plan/west-coast-highly-migratory-
species-management-plan.

Comment 2: The proposed rule does
not reflect the direction in the Council’s
motion to develop enforceable floated
mainline gear configurations that can
sink within the streamer line zone to
reduce seabird interactions.

Response: As discussed in the
proposed rule and elsewhere in this
final rule, the Council acknowledged
concerns with the effectiveness of
streamer lines for reducing seabird
interactions for floated mainline gear
and requested NMFS and the industry
collaborate on research on strategies to
modify floated mainline gear so that
streamer lines are more effective, or
adjust the configuration of streamer
lines to make them more effective for
floated mainline gear. NMFS intends to
pursue further research both to meet the
Council’s recommendation and to fulfill
the terms and conditions of the 2017
Biological Opinion, which directs
NMEFS to conduct research that
investigates new or improved methods
of reducing bycatch of short-tailed
albatross that are safe and effective
within the longline fishery. This term
and condition also specifically notes
that NMFS should pursue research on
the effect of floating gear on short-tailed
albatross bycatch and improved
methods to minimize risk of bycatch.

Comment 3: There was no mention of
penalties for failure to comply with the
requirements of the regulation. To be
effective, this regulation should have
some indication of how compliance will
be measured and whether, if any,
penalties exist for noncompliance.

Response: The proposed rule
described the general requirements, as
well as the gear requirements and
performance standards that apply to
vessel operators. The requirements and
standards of the seabird avoidance
program are enforceable under the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). The
enforcement policy and penalties of the
Magnuson-Stevens Act are described in
the Code of Federal Regulations (50 CFR
parts 600.735 and 600.740).

Comment 4: The proposed rule fails to
acknowledge the Council’s motion to
account for current uncertainties and
future changes to the overlap of short-
tailed albatrosses and fleet effort. In its
final rule, NMFS must acknowledge the
Council’s motion, and include tasks and
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timeline for NMFS to review and report
back to the Council on short-tailed
albatross telemetry or observer data
south of 36° N latitude.

Response: The Council and NMFS
will revisit the exemption for vessels
fishing south of 36° N latitude as new
data become available. The appropriate
venue for this analysis is the Council’s
Groundfish Endangered Species
Workgroup, which meets at least
biennially. The Groundfish Endangered
Species Workgroup includes five NMFS
employees with expertise in marine
mammals, fish, sea turtles, and seabirds.
NMEFS intends to ensure new data on
any changes to the overlap of short-
tailed albatrosses and fleet effort is
incorporated into the ESA Workgroup’s
analysis and therefore made available to
the Council and NMFS for further
consideration. The Council’s
Groundfish Endangered Species
Workgroup biennially reviews bycatch
estimates for certain ESA-listed species
taken in the fishery, including short-
tailed albatross. The Workgroup can
make recommendations to the Council
on data collection or management
actions necessary to evaluate or
minimize incidental take of these
species in the groundfish fishery. The
Council can then choose to further
analyze and develop these
recommendations for implementation in
the groundfish fishery.

Changes From the Proposed Rule

There is one non-substantive change
to the regulations implemented in this
final rule from those in the proposed
rule. NMFS determined that additional
regulatory changes were required to
effectuate the purpose and intent
described in the proposed rule.
Specifically, additional regulatory
changes were needed to clarify
implementation of the terms and
conditions of the 2017 USFWS
Biological Opinion regarding reporting
and handling requirements for short-
tailed albatross. The regulations in the
proposed rule clarified the reporting
and handling requirements for short-
tailed albatross for vessels in the bottom
longline fishery consistent with the
2017 Biological Opinion. This final rule
modifies existing regulations at
§§660.140(g)(1) and (g)(3)(ii)(B) and
660.604(p)(1)(ii) to ensure consistency
for the reporting and handling
requirements regarding short-tailed
albatross for vessels in the Pacific Coast
groundfish fishery. This change in the
regulations clarifies that vessels using
trawl gear while fishing under the
Pacific Coast groundfish FMP follow the
handling and reporting requirements for
injured or dead short-tailed albatross as

detailed in §660.21(c)(1)(v). The
requirement that NMFS disseminate
short-tailed albatross disposition
instructions for fishers and observers in
the Pacific Coast groundfish fishery has
been in place since the 2012 Biological
Opinion completed by the USFWS; the
change in regulations in this final rule
would clarify that those instructions
also apply to trawl vessels. This change
from the proposed rule is not
substantive, has no on-the-water effects,
and will reduce potential confusion
regarding handling and reporting
requirements for short-tailed albatross.

Classification

Pursuant to sections 304(b)(1)(A) of
the Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this rule is consistent with the
FMP, other provisions of the Magnuson-
Stevens Act, and other anlicable law.

NMFS prepared a final regulatory
flexibility analysis (FRFA) under section
604 of the Regulatory Flexibility Act
(RFA), which incorporates the initial
regulatory flexibility analysis (IRFA). A
summary of any significant issues raised
by the public comments in response to
the IRFA, NMFS’s responses to those
comments, and a summary of the
analyses completed to support the
action are addressed below. NMFS also
prepared a Regulatory Impact Review
(RIR) for this action. A copy of the RIR
is available from NMFS (see
ADDRESSES), and per the requirements of
5 U.S.C. 604(a), the text of the FRFA
follows:

Final Regulatory Flexibility Analysis

As applicable, section 604 of the
Regulatory Flexibility Act (RFA)
requires an agency to prepare a final
regulatory flexibility analysis (FRFA)
after being required by that section or
any other law to publish a general
notice of proposed rulemaking and
when an agency promulgates a final rule
under section 553 of Title 5 of the U.S.
Code. The following paragraphs
constitute the FRFA for this action.

This FRFA incorporates the Initial
Regulatory Flexibility Analysis (IRFA), a
summary of any significant issues raised
by the public comments, NMFS’s
responses to those comments, and a
summary of the analyses completed to
support the action. Analytical
requirements for the FRFA are described
in the RFA, section 604(a)(1) through
(6). FRFASs contain:

1. A statement of the need for, and
objectives of, the rule;

2. A statement of the significant issues
raised by the public comments in
response to the IRFA, a statement of the
assessment of the agency of such issues,

and a statement of any changes made in
the proposed rule as a result of such
comments;

3. The response of the agency to any
comments filed by the Chief Counsel for
Advocacy of the Small Business
Administration (SBA) in response to the
proposed rule, and a detailed statement
of any change made to the proposed rule
in the final rule as a result of the
comments;

4. A description and an estimate of
the number of small entities to which
the rule will apply, or an explanation of
why no such estimate is available;

5. A description of the projected
reporting, recordkeeping, and other
compliance requirements of the rule,
including an estimate of the classes of
small entities which will be subject to
the requirement and the type of
professional skills necessary for
preparation of the report or record; and

6. A description of the steps the
agency has taken to minimize the
significant economic impact on small
entities consistent with the stated
objectives of applicable statutes,
including a statement of the factual,
policy, and legal reasons for selecting
the alternative adopted in the final rule
and why each one of the other
significant alternatives to the rule
considered by the agency which affect
the impact on small entities was
rejected.

The “universe” of entities to be
considered in a FRFA generally
includes only those small entities that
can reasonably be expected to be
directly regulated by the action. If the
effects of the rule fall primarily on a
distinct segment of the industry, or
portion thereof (e.g., user group, gear
type, geographic area), that segment will
be considered the universe for purposes
of this analysis.

In preparing a FRFA, an agency may
provide either a quantifiable or
numerical description of the effects of a
rule (and alternatives to the rule), or
more general descriptive statements, if
quantification is not practicable or
reliable.

Need for and Objective of This Final
Rule

The need for and objective of this
final rule is described above in the
Background section of the preamble and
not repeated here.

Summary of Significant Issues Raised
During Public Comment

NMEFS published a proposed rule to
modify the Seabird Avoidance Program
for the West Coast groundfish fishery on
September 12, 2019 (84 FR 48094). An
IRFA was prepared and summarized in
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the Classification section of the
preamble to the proposed rule. The
comment period on the proposed rule
ended on October 15, 2019. NMFS
received two comment letters on the
proposed rule. No comments were
received specific to the IRFA. The Chief
Counsel for Advocacy of the SBA did
not file any comments on the IRFA or
the proposed rule.

A Description and an Estimate of the
Number of Small Entities to Which the
Rule Will Apply

The RFA (5 U.S.C. 601 et seq.)
requires government agencies to assess
the effects that regulatory alternatives
would have on small entities, defined as
any business/organization
independently owned and operated and
not dominant in its field of operation
(including its affiliates). A small
harvesting business has combined
annual receipts of $11 million or less for
all affiliated operations worldwide. A
small fish-processing business is one
that employs 750 or fewer persons for
all affiliated operations worldwide.

For marinas and charter/party boats, a
small business is one that has annual
receipts not in excess of $7.5 million. A
wholesale business servicing the fishing
industry is a small business if it
employs 100 or fewer persons on a full
time, part time, temporary, or other
basis, at all its affiliated operations
worldwide. A nonprofit organization is
determined to be “not dominant in its
field of operation” if it is considered
small under one of the following Small
Business Administration (SBA) size
standards: Environmental, conservation,
or professional organizations are
considered small if they have combined
annual receipts of $15 million or less,
and other organizations are considered
small if they have combined annual
receipts of $7.5 million or less.

The RFA defines small governmental
jurisdictions as governments of cities,
counties, towns, townships, villages,
school districts, or special districts with
populations of less than 50,000.

This rule would directly affect
groundfish longline vessels. These
vessels are defined as small entities
based on the criteria provided above.
Baseline information reported in
Section 3.5.2 of the Analysis suggests
that as many as 387 of such vessels
greater than or equal to 26 ft (7.9 m) and
less than 55 ft (16.8 m) LOA could be
subject to the requirement to use
streamer lines or set gear at night. An
additional 37 vessels greater than or
equal to 55 ft (16.8 m) LOA could be
subject to elements of the rule (area
exemptions south of 36° N latitude,
night setting option) and also qualify as

small entities. These counts are the
maximum estimate, as vessels move in
and out of the fishery between years.
There is not a strict one-to-one
correlation between vessels and entities;
some persons or firms likely have
ownership interests in more than one
vessel. Furthermore, as discussed in
Section 3.5.4 of the Analysis, most of
these vessels had a relatively low level
of participation in the fishery during the
baseline period, although in principal
any level of participation would trigger
seabird avoidance requirements
(streamer line use, night setting). Given
these factors, the actual number of
entities regulated by this action could be
lower than the preceding estimates.

Recordkeeping, Reporting, and Other
Compliance Requirements

There are no reporting or record-
keeping requirements with this final
rule. All longline vessels, whether
classified as small or not, will be subject
to new compliance requirements under
this final rule to either use streamer
lines or night set in order to reduce
seabird interactions.

Description of Significant Alternatives
to This Final Rule That Minimize
Economic Impacts on Small Entities

There are no significant alternatives to
this final rule that would accomplish
the stated objectives in a way that
would reduce economic impacts of the
final rule on small entities. This action
responds to a non-discretionary term
and condition in the 2017 USFWS
Biological Opinion, which specifies the
seabird avoidance measures that must
be implemented to reduce the risk of
incidental take of short-tailed albatross.
For that reason, there are no significant
alternatives to the action evaluated in
this FRFA.

Small Entity Compliance Guide

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare a final regulatory
flexibility analysis, the agency shall
publish one or more guides to assist
small entities in complying with the
rule, and shall designate such
publications as “small entity
compliance guides.” The agency shall
explain the actions a small entity is
required to take to comply with a rule
or group of rules. As part of this
rulemaking process, a small entity
compliance guide (the guide) was
prepared. Copies of this final rule are
available from the West Coast Regional
Office (see ADDRESSES), and the guide
will be included in a public notice sent

to all members of the groundfish email
group. To sign-up for the groundfish
email group, click on the “subscribe”
link on the following website: https://
www.fisheries.noaa.gov/species/west-
coast-groundfish#commercial. The
guide and this final rule will also be
available on the West Coast Region’s
website (see ADDRESSES) and upon
request.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: December 4, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for

Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.
773 et seq., and 16 U.S.C. 7001 et seq.

m 2.In §660.21, revise paragraphs (b)
introductory text, (b)(1), and (c)(1)
through (3) to read as follows:

§660.21 Seabird Avoidance Program.

(b) Applicability. The requirements
specified in paragraph (c) of this section
apply to the following fishing vessels
when operating within the EEZ north of
36° N latitude:

(1) Vessels greater than or equal to 26
ft (7.9 m) LOA engaged in commercial
fishing for groundfish with bottom
longline gear, including snap gear, as
defined under “Fishing gear” in
§660.11, including those operating
under the gear switching provisions of
the Limited Entry Trawl Fishery,
Shorebased IFQ Program as specified in
§660.140(k), or those operating under
the limited entry fixed gear fishery in
subpart E or under the open access
fishery in subpart F of this part, except
as provided in paragraphs (b)(2) of this
section.

* * * * *

(C) * % %

(1) General requirements. The
operator of a vessel described in
paragraph (b)(1) of this section must
comply with the following
requirements, unless operating under
the provisions of paragraph (c)(3) of this
section:

(i) Gear onboard. Have onboard the
vessel seabird avoidance gear meeting
the material standards specified in
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paragraph (c)(1)(iv) of this section and
in accordance to the vessel size and gear
type specific requirements as specified
in paragraph (c)(2) of this section.

(ii) Gear inspection. Upon request by
an authorized officer or observer, make
the seabird avoidance gear available for
inspection.

(iii) Gear use. Use seabird avoidance
gear as specified in paragraph (c)(2) of
this section that meets the material
standards specified in paragraph
(c)(1)(iv) of this section while bottom
longline and snap gears are being
deployed.

(iv) Material standards for all streamer
lines. All streamer lines must:

(A) Have streamers spaced every 16.4
ft (5 m).

(B) Have individual streamers that
hang attached to the mainline to 9.8 in
(0.25 m) above the waterline in the
absence of wind.

(C) Have streamers constructed of
material that is brightly colored, UV-
protected plastic tubing or 3s inch (9.5
mm) polyester line or material of an
equivalent density.

(v) Handling of hooked short-tailed
albatross. If a short-tailed albatross is
hooked or entangled by a vessel, owners
and operators must ensure that the
following actions are taken:

(A) Stop the vessel to reduce the
tension on the line and bring the bird on
board the vessel using a dip net;

(B) Determine if the bird is alive or
dead.

(C) If alive, follow these instructions:

(1) Cover the bird with a towel to
protect its feathers from oils or damage
while being handled;

(2) Remove any entangled lines or
hooks from the bird without further
injuring the bird;

(3) Place the bird in a safe enclosed
place;

(4) If the hook has been ingested or is
inaccessible, keep the bird in a safe,
enclosed place and submit it to NMFS
or the U.S. Fish and Wildlife Service
immediately upon the vessel’s return to
port. Do not give the bird food or water.

(5) Assess whether the bird meets the
following criteria for release:

(i) Able to hold its head erect and
respond to noise and motion stimuli;

(ii) Able to breathe without noise;

(1ii) Capable of flapping and retracting
both wings to normal folded position on
its back;

(iv) Able to stand on both feet with
toes pointed forward; and

(v) Feathers are dry.

(6) If bird does not meet criteria for
release:

(7)) Immediately contact NMFS or the
U.S. Fish and Wildlife Service at the
numbers listed on the West Coast

Seabird Avoidance Measures flyer and
request veterinary guidance;

(1) Follow the veterinary guidance
regarding the handling and release of
the bird.

(D) If dead, freeze the bird
immediately with an identification tag
attached directly to the specimen listing
the species, location and date of
mortality, and band number if the bird
has a leg band. Attach a duplicate
identification tag to the bag or container
holding the bird. Any leg bands present
must remain on the bird. Contact NMFS
or the U.S. Fish and Wildlife Service at
the numbers listed on the West Coast
Seabird Avoidance Measures flyer,
inform them that you have a dead short-
tailed albatross on board, and submit
the bird to NMFS or the U.S. Fish and
Wildlife Service within 72 hours
following completion of the fishing trip.

(E) All incidents involving the
hooking of short-tailed albatross must be
reported to U.S. Fish and Wildlife
Service Law Enforcement by the vessel
operator within 72 hours of taking an
albatross by phoning 360-753—-7764
(WA); 503-682—6131 (OR); or 916—414—
6660 (CA).

(F) If a NMFS observer is on board at
the time of a hooking event, the observer
shall be responsible for the disposition
of any captured short-tailed albatross
and for reporting to U.S. Fish and
Wildlife Service Law Enforcement.
Otherwise, the vessel operator shall be
responsible.

(2) Gear requirements and
performance standards. The operator of
a vessel identified in paragraph (b)(1) of
this section must comply with the
following gear requirements:

(i) For vessels with masts, poles, or
rigging using snap gear as defined at
§660.11, the following requirements
apply:

(A) Vessels must deploy a minimum
of a single streamer line in accordance
with the requirements of paragraphs
(c)(1)(iv) of this section, except as
provided in paragraph (c)(2)(iv) of this
section.

(B) Streamer lines must be a
minimum length of 147.6 ft (45 m).

(C) Streamer lines must be deployed
so that streamers are in the air a
minimum of 65.6 ft (20 m) aft of the
stern and within 6 ft 7 in (2 m)
horizontally of the point where the main
groundline enters the water before the
first hook is set. A minimum of 4
streamers must be out of the water aft
of the stern.

(ii) For vessels with masts, poles, or
rigging using bottom longline other than
snap gear, as defined in paragraph (6)(i)
of the definition of fishing gear in

§660.11, the following requirements
apply:

(A) Streamer lines must be a
minimum length of 300 feet (91.4 m).

(B) The number of streamer lines
required and the streamer line
deployment requirements vary by vessel
length as follows:

(1) Vessels greater than or equal to
26 feet (7.9 m) and less than 55 feet
(16.8 m) LOA must use a minimum of
one streamer line. Streamer line must be
deployed before the first hook is set in
such a way that streamers are in the air
for a minimum of 131.2 ft (40 m) aft of
the stern and within 6.6 ft (2 m)
horizontally of the point where the main
groundline enters the water. A
minimum of 8 streamers must be out of
the water aft of the stern.

(2) Vessels greater than or equal to 55
feet (16.8 m) LOA must use paired
streamer lines. At least one streamer
line must be deployed before the first
hook is set in such a way that streamers
are in the air for a minimum of 131.2 ft
(40 m) aft of the stern and within 6.6 ft
(2 m) horizontally of the point where
the main groundline enters the water. A
minimum of 8 streamers must be out of
the water aft of the stern. The second
streamer line must be deployed within
90 seconds thereafter.

(1) For vessels deploying gear from the
stern, the streamer lines must be
deployed from the stern, one on each
side of the main groundline.

(i) For vessels deploying gear from
the side, the streamer lines must be
deployed from the stern, one over the
main groundline and the other on one
side of the main groundline.

(iii) Vessels without masts, poles, or
rigging. A minimum of 1 buoy bag line
must be used by vessels without
superstructure, including masts, poles,
or rigging. The buoy bag line must hang
over the area where baited hooks may be
accessible to seabirds, which is
generally within 6.5 feet (2 m) of the sea
surface.

(iv) The following weather safety
exemptions apply, based on vessel
length:

(A) Vessels greater than or equal to
26 feet (7.9 m) and less than 55 feet
(16.8 m) LOA are exempted from the
requirements of paragraph (c)(1)(iii) of
this section when a National Weather
Service Small Craft Advisory for Winds
is in effect, or other National Weather
Service Advisory for wind speeds
exceeding those that trigger a Small
Craft Advisory for Winds. This
exemption applies only during the time
and within the area indicated in the
National Weather Service Weather
Advisory or in an area seaward of such
an area.
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(B) Vessels 55 feet and longer (16.8 m)
LOA are exempted from the
requirements of paragraph (c)(1)(iii) of
this section when a National Weather
Service Gale Warning is in effect. This
exemption applies only during the time
and within the area indicated in the
National Weather Service Gale Warning.

(3) Night setting. The operator of a
vessel described in paragraph (b)(1) of
this section, that begins and completes
deployment of gear between one hour
after local sunset and one hour before
local sunrise is exempt from the
provisions of paragraphs (c)(1) and (2) of
this section.

m 3.In §660.140, revise paragraphs
(g)(1) and (g)(3)(ii)(B) to read as follows:

§660.140 Shorebased IFQ Program.
* * * * *
* *x %

(1) General. Shorebased IFQ Program
vessels may discard IFQ) species/species
groups, provided such discards are
accounted for and deducted from QP in
the vessel account. With the exception
of vessels on a declared Pacific whiting
IFQ trip and engaged in maximized
retention, and vessels fishing under a
valid EM Authorization in accordance
with § 660.604 of subpart J, prohibited
and protected species (except short-
tailed albatross as directed by
§660.21(c)(1)(v)) must be discarded at
sea; Pacific halibut must be discarded as
soon as practicable and the discard

mortality must be accounted for and
deducted from IBQ pounds in the vessel
account. Non-IFQ species and non-
groundfish species may be discarded at
sea, unless otherwise required by EM
Program requirements at § 660.604 of
subpart J. The sorting of catch, the
weighing and discarding of any IBQ and
IFQ species, and the retention of IFQ
species must be monitored by the

observer or EM system.
* * * * *

(3) * * %

(ii) I

(B) Seabirds, marine mammals, and
sea turtles. Short-tailed albatross must
be reported as soon as possible and
directions for surrendering must be

followed as directed by § 660.21(c)(1)(v).

Marine mammals and sea turtles must
be reported to NMFS as soon as possible
(206—526—6550) and directions for
surrendering or disposal must be
followed. Whole body specimens must
be labeled with the vessel name,
electronic fish ticket number, and date
of landing. Whole body specimens must
be kept frozen or on ice until
arrangements for surrendering or
disposing are completed. Unless
directed otherwise, after reporting is
completed, seabirds, marine mammals,
and sea turtles may be disposed by
incinerating, rendering, composting, or
returning the carcasses to sea.

* * * * *

m 4.In § 660.604, revise paragraphs
(p)(1)(ii) and (p)(2) to read as follows:

§660.604 Vessel and first receiver
responsibilities.
* * * * *

(p)* * %
(1)* L

(ii) Large individual marine organisms
(i.e., all marine mammals, sea turtles,
and non-ESA-listed seabirds, and fish
species longer than 6 ft (1.8 m) in
length) may be discarded. For any ESA-
listed seabirds that are brought on
board, vessel operators must follow any
relevant instructions for handling and
disposition under § 660.21(c)(1)(v).

* * * * *

(2) Non-trawl shorebased IFQ. A
vessel operator on a declared limited
entry groundfish non-trawl, shorebased
IFQ trip must retain all salmon and
must discard Dungeness crab caught
seaward of Washington or Oregon,
Pacific halibut, green sturgeon,
eulachon, sea turtles, and marine
mammals. All other catch may be
discarded following instructions in the
VMP, except as required by the Seabird
Avoidance Program at § 660.21(c)(1)(v).
* * * * *

[FR Doc. 2019-26523 Filed 12-10-19; 8:45 am)]
BILLING CODE 3510-22-P
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DEPARTMENT OF LABOR
29 CFR Part 90

Employment and Training
Administration

20 CFR Parts 617 and 618
[Docket No. ETA-2019-0009]
RIN 1205-AB78

Trade Adjustment Assistance for
Workers

AGENCY: Employment and Training
Administration, Labor.

ACTION: Proposed rule; notification of
extension of public comment period.

SUMMARY: The Employment and
Training Administration (ETA) of the
Department of Labor (Department) is
issuing this document to advise the
public of an extension to the public
comment period. Initially, the proposed
rule established a public comment
period from November 7, 2019 through
December 9, 2019. The Department has
extended the deadline for submitting
public comments to December 11, 2019,
due to a website outage.

DATES: The comment period for the
proposed rule published November 7,
2019, at 84 FR 60150 is extended. Send
comments on or before December 11,
2019.

ADDRESSES: You may send comments,
identified by Docket No. ETA-2019—
0009 and Regulatory Identification
Number (RIN) 1205-AB78, by any of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Instructions for
how to submit public comments
electronically on the Federal
eRulemaking Portal can be found on the
http://www.regulations.gov website
under “Help” > “How to use
Regulations.gov” > “Submit a
Comment.”

e Mail: Heidi Casta, Deputy
Administrator, Office of Policy
Development and Research, U.S.

Department of Labor, Employment and
Training Administration, 200
Constitution Avenue NW, Room N—
5641, Washington, DC 20210.

e Hand Delivery/Courier: Heidi Casta,
Deputy Administrator, Office of Policy
Development and Research, U.S.
Department of Labor, Employment and
Training Administration, 200
Constitution Avenue NW, Room N—
5641, Washington, DC 20210.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking or
“RIN 1205-AB78.”

Please submit your comments by only
one method. Please be advised that the
Department will post all comments
received that relate to this NPRM
without changes to http://
www.regulations.gov, including any
personal information provided. The
http://www.regulations.gov website is
the Federal e-Rulemaking Portal and all
comments posted there are available
and accessible to the public. Therefore,
the Department recommends that
commenters remove personal
information (either about themselves or
others) such as Social Security numbers,
personal addresses, telephone numbers,
and email addresses included in their
comments, as such information may
become easily available to the public via
the http://www.regulations.gov website.
It is the responsibility of the commenter
to safeguard personal information.

Also, please note that due to security
concerns, postal mail delivery in
Washington, DC may be delayed.
Therefore, the Department encourages
the public to submit comments on
http://www.regulations.gov.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov (search using RIN
1205—-AB78 or Docket No. ETA-2019—
0009). The Department also will make
all the comments it receives available
for public inspection by appointment
during normal business hours at the
Office of Policy Development and
Research (OPDR), U.S. Department of
Labor, Employment and Training
Administration, 200 Constitution
Avenue NW, Room N-5641,
Washington, DC 20210. If you need
assistance to review the comments, the
Department will provide appropriate
aids such as readers or print magnifiers.
The Department will make copies of this

NPRM available, upon request, in large
print and electronic file. To schedule an
appointment to review the comments or
obtain the NPRM in an alternative
format or both, contact OPDR at (202)
693-3700 (this is not a toll-free
number). You may also contact this
office at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Heidi Casta, Deputy Administrator,
Office of Policy Development and
Research, U.S. Department of Labor,
Employment and Training
Administration, 200 Constitution
Avenue NW, Room N-5641,
Washington, DC 20210, Telephone:
(202) 693-3700 (voice) (this is not a toll-
free number) or 1-800-326—-2577
(Telecommunications Device for the
Deaf).

SUPPLEMENTARY INFORMATION: The ETA
is extending the public comment period
for the proposed rule published in the
Federal Register on November 7, 2019
(84 FR 60150), which established a
public comment period from November
7, 2019 through December 9, 2019. The
Department has extended the deadline
for submitting public comments to
December 11, 2019, due to the
www.regulations.gov website outage. All
substantive comments received by
December 11, 2019, will be addressed in
the final rule.

Signed at Washington, DC.

John P. Pallasch,

Assistant Secretary for Employment and
Training, Labor.

[FR Doc. 2019-26785 Filed 12-9-19; 4:15 pm]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Parts 10, 516, 531, 578, 579,
and 580

RIN 1235-AA21

Tip Regulations Under the Fair Labor
Standards Act (FLSA)

AGENCY: Wage and Hour Division,
Department of Labor.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This document extends the
period for submitting written comments
on the Notice of Proposed Rulemaking
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(NPRM) entitled “Tip Regulations
Under the Fair Labor Standards Act
(FLSA).” The comment period now
ends on December 11, 2019. The
Department of Labor (Department) is
taking this action to provide interested
parties additional time to submit
comments in response to an outage
causing most web browsers to refuse
access to Regulations.gov for a period of
time.

DATES: The comment period for the
proposed rule published October 8,
2019, at 84 FR 53956, is extended.
Comments should be received on or
before December 11, 2019.

ADDRESSES: To facilitate the receipt and
processing of written comments on this
NPRM, the Department encourages
interested persons to submit their
comments electronically. You may
submit comments, identified by
Regulatory Information Number (RIN)
1235—-AA21, by either of the following
methods:

Electronic Comments: Follow the
instructions for submitting comments
on the Federal eRulemaking Portal
http://www.regulations.gov.

Mail: Address written submissions to
Amy DeBisschop, Director of the
Division of Regulations, Legislation, and
Interpretation, Wage and Hour Division,
U.S. Department of Labor, Room S—
3502, 200 Constitution Avenue NW,
Washington, DC 20210.

Instructions: This NPRM is available
through the Federal Register and the
http://www.regulations.gov website.
You may also access this document via
the Wage and Hour Division’s (WHD)
website at http://www.dol.gov/whd/. All
comment submissions must include the
agency name and Regulatory
Information Number (RIN 1235-AA21)
for this NPRM. Response to this NPRM
is voluntary. The Department requests
that no business proprietary
information, copyrighted information,
or personally identifiable information be
submitted in response to this NPRM.
Submit only one copy of your comment
by only one method (e.g., persons
submitting comments electronically are
encouraged not to submit paper copies).
Please be advised that comments
received will become a matter of public
record and will be posted without
change to http://www.regulations.gov,
including any personal information
provided. All comments must be
received by 11:59 p.m. on the date
indicated for consideration in this
NPRM; comments received after the
comment period closes will not be
considered. Commenters should
transmit comments early to ensure
timely receipt prior to the close of the

comment period. Electronic submission
via http://www.regulations.gov enables
prompt receipt of comments submitted
as DOL continues to experience delays
in the receipt of mail in our area. For
access to the docket to read background
documents or comments, go to the
Federal eRulemaking Portal at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Amy DeBisschop, Director of the
Division of Regulations, Legislation, and
Interpretation, Wage and Hour Division,
U.S. Department of Labor, Room S—
3502, 200 Constitution Avenue NW,
Washington, DC 20210, telephone: (202)
693—0406 (this is not a toll-free
number). Copies of this NPRM may be
obtained in alternative formats (Large
Print, Braille, Audio Tape or Disc), upon
request, by calling (202) 693-0675 (this
is not a toll-free number). TTY/TDD
callers may dial toll-free 1 (877) 889—
5627 to obtain information or request
materials in alternative formats.

Questions of interpretation and/or
enforcement of the agency’s regulations
may be directed to the nearest WHD
district office. Locate the nearest office
by calling the WHD’s toll-free help line
at (866) 4US—-WAGE ((866) 487—9243)
between 8 a.m. and 5 p.m. in your local
time zone, or log onto WHD’s website at
http://www.dol.gov/whd/america2.htm
for a nationwide listing of WHD district
and area offices.

SUPPLEMENTARY INFORMATION: On
October 8, 2019, the Department
published an NPRM and request for
comments in the Federal Register (84
FR 53956), proposing to amend its tip
regulations to address Congressional
action related to amendments to the Fair
Labor Standards Act (FLSA). The
Department also proposes to codify
policy regarding the tip credit’s
application to employees who
performed tipped and non-tipped
duties. This NPRM also withdraws the
Department’s December 5, 2017 NPRM
proposing changes to the Department’s
tip regulations, as the Consolidated
Appropriations Act has superseded it.

Cheryl M. Stanton,

Administrator, Wage and Hour Division.
[FR Doc. 2019-26788 Filed 12-9-19; 4:15 pm]
BILLING CODE 4510-27-P

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 103
RIN 3142-AA16

Representation—Case Procedures:
Election Bars; Proof of Majority
Support in Construction Industry
Collective-Bargaining Relationships

AGENCY: National Labor Relations
Board.

ACTION: Notice of extension of time to
submit comments.

SUMMARY: The National Labor Relations
Board (the Board) published a Notice of
Proposed Rulemaking in the Federal
Register on August 12, 2019, seeking
comments from the public regarding its
proposed amendments to Part 103 of its
Rules and Regulations, specifically
concerning the Board’s blocking charge
policy, the voluntary recognition bar,
and Section 9(a) recognition in the
construction industry. On October 10,
2019, the date to submit comments to
the Notice of Proposed Rulemaking was
extended for 60 days. The date to
submit comments to the Notice is now
extended an additional 30 days.

DATES: Comments to the Notice of
Proposed Rulemaking must be received
by the Board on or before January 9,
2020. Comments replying to the
comments submitted during the initial
comment period must be received by
the Board on or before January 23, 2020.

ADDRESSES: Internet—Federal
eRulemaking Portal. Electronic
comments may be submitted through
http://www.regulations.gov.

Delivery—Comments should be sent
by mail or hand delivery to: Roxanne
Rothschild, Executive Secretary,
National Labor Relations Board, 1015
Half Street SE, Washington, DC 20570—
0001. Because of security precautions,
the Board continues to experience
delays in U.S. mail delivery. You should
take this into consideration when
preparing to meet the deadline for
submitting comments. The Board
encourages electronic filing. It is not
necessary to send comments if they
have been filed electronically with
regulations.gov. If you send comments,
the Board recommends that you confirm
receipt of your delivered comments by
contacting (202) 273-1940 (this is not a
toll-free number). Individuals with
hearing impairments may call 1-866—
315-6572 (TTY/TDD).

Only comments submitted through
http://www.regulations.gov, hand
delivered, or mailed will be accepted; ex
parte communications received by the
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Board will be made part of the
rulemaking record and will be treated as
comments only insofar as appropriate.
Comments will be available for public
inspection at http://
www.regulations.gov and during normal
business hours (8:30 a.m. to 5 p.m. EST)
at the above address.

The Board will post, as soon as
practicable, all comments received on
http://www.regulations.gov without
making any changes to the comments,
including any personal information
provided. The website http://
www.regulations.gov is the Federal
eRulemaking portal, and all comments
posted there are available and accessible
to the public. The Board requests that
comments include full citations or
internet links to any authority relied
upon. The Board cautions commenters
not to include personal information
such as Social Security numbers,
personal addresses, telephone numbers,
and email addresses in their comments,
as such submitted information will
become viewable by the public via the
http://www.regulations.gov website. It is
the commenter’s responsibility to
safeguard his or her information.
Comments submitted through http://
www.regulations.gov will not include
the commenter’s email address unless
the commenter chooses to include that
information as part of his or her
comment.

FOR FURTHER INFORMATION CONTACT:
Roxanne Rothschild, Executive
Secretary, National Labor Relations
Board, 1015 Half Street SE, Washington,
DC 20570-0001, (202) 273—1940 (this is
not a toll-free number), 1-866-315-6572
(TTY/TDD).

Dated: December 5, 2019.
Roxanne L. Rothschild,
Executive Secretary.
[FR Doc. 2019-26596 Filed 12—10-19; 8:45 am]
BILLING CODE P

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Part 1614
RIN 3046-AB00

Official Time in Federal Sector Cases
Before the Commission

AGENCY: Equal Employment
Opportunity Commission.
ACTION: Proposed rule.

SUMMARY: The Equal Employment
Opportunity Commission (EEOC or
Commission) proposes amending its
rule covering official time for
representatives who are employees of

the federal government. The
Commission seeks to clarify that its rule
concerning official time does not apply
to representatives who serve in an
official capacity in a labor organization
that is the exclusive representative of
employees in an appropriate unit. The
Commission is doing this because it
believes that the relevant labor relations
statute articulates the best policy for
determining if someone receives official
time when they act for a labor
organization and the Commission does
not want its regulations to undermine
this approach.

DATES: Comments are due on or before
February 10, 2020.

ADDRESSES: You may submit comments
by the following methods:

You may submit comments, identified
by RIN Number 3046—AB00, by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 663—4114. (There is no
toll free fax number). Only comments of
six or fewer pages will be accepted via
fax transmittal, in order to assure access
to the equipment. Receipt of FAX
transmittals will not be acknowledged,
except that the sender may request
confirmation of receipt by calling the
Executive Secretariat staff at (202) 663—
4070 (voice) or (202) 663—4074 (TTY).
(These are not toll free numbers).

e Mail: Bernadette B. Wilson,
Executive Officer, Executive Secretariat,
U.S. Equal Employment Opportunity
Commission, 131 M Street NE,
Washington, DC 20507.

e Hand Delivery/Courier: Bernadette
B. Wilson, Executive Officer, Executive
Secretariat, U.S. Equal Employment
Opportunity Commission, 131 M Street
NE, Washington, DC 20507.

Instructions: The Commission invites
comments from all interested parties.
All comment submissions must include
the agency name and docket number or
the Regulatory Information Number
(RIN) for this rulemaking. Comments
need be submitted in only one of the
above-listed formats. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information you provide.

Docket: For access to comments
received, go to http://
www.regulations.gov. Copies of the
received comments also will be
available for review at the Commission’s
library, 131 M Street NE, Suite
4NWO08R, Washington, DC 20507,
between the hours of 9:30 a.m. and 5:00
p.m., until the Commission publishes
the rule in final form but you must make
an appointment to do so with library
staff.

FOR FURTHER INFORMATION CONTACT:
Andrew Maunz, Special Assistant to the
Chair, andrew.maunz@eeoc.gov or 202—
663—4039.
SUPPLEMENTARY INFORMATION: Under
section 717 of Title VII of the Givil
Rights Act of 1964, as amended, the
Commission is responsible for the
enforcement of equal employment
opportunity (EEO) in the federal
employment. As such, the Commission
is authorized to issue rules, regulations,
orders, and instructions as necessary
and appropriate to carry out its EEO
responsibilities. Section 717(b) of Title
VII provides that “[e]xcept as otherwise
provided in this subsection, the Equal
Employment Opportunity Commission
shall have authority to enforce the
provisions of subsection (a) of this
section through appropriate remedies

. . and shall issue such rules,
regulations, orders and instructions as it
deems necessary and appropriate to
carry out its responsibilities under this
section.” Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. 2000e—
16.

In 1978, the President consolidated
numerous EEO responsibilities at the
EEOC and, among other things,
transferred responsibility for all federal
sector EEO from the Civil Service
Commission to the EEOC.* When the
Commission took on responsibility for
federal sector EEO, however, the
Commission did not create a new
process. As the Commission stated in
2015, when it contemplated a review of
longstanding federal sector EEO
procedures of which this proposed rule
is a small part,

[Tlhe Federal sector EEO complaint
processing procedures did not originate with
EEOC in 1979 . . . . Rather, formal,
regulatory procedures first were promulgated
by the Civil Service Commission (“CSC”) in
1966, codified at 5 CFR part 713, and the
basic framework contained in those
procedures was adopted by EEOC in 1979
[and codified at 29 CFR part 1613]. Although
EEOC has revised the procedures a number
of times, the original structure inherited from
the CSC—counseling, complaint,
investigation, hearing, final agency action,
and appeal—remains.

See Advance Notice of Proposed
Rulemaking, 80 FR 6669 (Feb. 6, 2015)
(ANPRM). The EEOC thus positioned
itself to make changes to the federal
sector EEO complaint process.
Although the EEOC’s original 1979
federal sector regulation at 29 CFR part

10n February 23, 1978, the President submitted
to Congress Reorganization Plan No. 1 of 1978,
which consolidated Federal Equal Employment
Opportunity Activities. The text of the President’s
message and the terms of the plan are at 124
Congressional Record H 1457 (H. Doc. No. 95-295).
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1613 was silent about “official time” for
representatives of complaining parties,
in 1987 the Commission turned back to
the CSC’s EEO rule for model language
about “official time”. Id. at 6670. The
Commission then adopted the “official
time” rule that remains today, and
which was unchanged during the
Commission’s 1992 revision of federal
sector EEO procedures, in which the
Commission rescinded 29 CFR part
1613 and created 29 CFR part 1614. See
generally 57 FR 12634 (April 10, 1992)
(effective Oct. 1, 1992). Specifically,
section 1614.605, under the heading
“Representation and Official Time,”
describes a complainant’s right to be
represented in federal sector actions
covered by the Commission’s
regulations. Paragraph (b) of section
1614.605 discusses the right of both the
complainant and representative, if they
are employees of the agency at issue, to
reasonable official time during their
involvement in the complaint process. It
is notable that the first two sentences of
paragraph (b), which is the language
that gives the right to reasonable official
time to complainants and
representatives, borrows heavily from
the wording used for the comparable
provision in the original CSC rule. See
U.S. Civil Service Commission, Part
713—Equal Opportunity; Filing and
Presentation of complaint, § 713.214(b),
37 FR 22717, 22719 (Oct. 21, 1972).

When the Civil Service Commission
first crafted this approach in 1972,
Congress had not yet passed the Federal
Service Labor-Management Relations
Statute (FSLMRS), which it did in 1978.
The FSLMRS established the ability for
someone acting on behalf of a labor
organization to receive official time, in
some instances as a right, but in many
instances pursuant to an agreement
between the agency and the union. 5
U.S.C. 7131. Specifically, 5 U.S.C.
7131(d)(1) states that “any employee
representing an exclusive representative

. . shall be granted official time in any
amount the agency and the exclusive
representative involved agree to be
reasonable, necessary, and in the public
interest.”

Since union official time did not exist
in statute until 1978, there was no
reason for the CSC’s original EEO
procedures to address union official
time when it first published the
regulation in 1972. However, in its
subsequent modifications of the EEO
procedures, the Commission has not
expressly addressed the availability of
“reasonable” official time to union
officials or how the Commission’s
official time regulation for EEO
proceedings interacts with the FSLMRS.

The Commission now proposes to
amend section 1614.605(b) to exclude
union representatives from its grant of
reasonable official time for EEO
proceedings. Failing to clarify the
Commission’s regulation can cause
agencies and unions to be unclear on
exactly which aspects of official time
they need to bargain. Furthermore, the
FSLMRS was specifically designed to
address the unique relationship between
labor organizations and federal agencies.
See 5 U.S.C. 7101(b) (“It is the purpose
of this chapter to prescribe certain rights
and obligations of the employees of the
Federal Government and to establish
procedures which are designed to meet
the special requirements and needs of
the Government.”). Considering this
design, the Commission believes that
the best policy approach is to leave the
determination of whether a union
official receives official time to the
provisions of the FSLMRS.

Therefore, the Commission proposes
to amend its regulation to clearly state
that its official time provision does not
apply if the representative serves in an
official capacity in a labor organization
that is an exclusive representative of
employees at the agency.

Regulatory Procedures
Executive Order 12866

The Commission has complied with
the principles in section 1(b) of
Executive Order 12866, Regulatory
Planning and Review. This proposed
rule is not a “significant regulatory
action” under section 3(f) of the Order,
and therefore it has not been reviewed
by the Office of Management and
Budget.

Executive Order 13771

This proposed rule is not expected to
be an E.O. 13771 regulatory action
because this proposed rule is not
significant under E.O. 12866.

Paperwork Reduction Act

This proposed rule contains no new
information collection requirements
subject to review by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Regulatory Flexibility Act

The Commission certifies under 5
U.S.C. 605(b) that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities because it applies exclusively to
employees and agencies of the federal
government and does not impose a
burden on any business entities. For this
reason, a regulatory flexibility analysis
is not required.

Unfunded Mandates Reform Act of 1995

This proposed rule will not result in
the expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

While the Commission believes the
proposed rule does not substantially
affect the rights or obligations of non-
agency parties and, accordingly, is not
a “rule” as that term is used by the
Congressional Review Act (Subtitle E of
the Small Business Regulatory
Enforcement Fairness Act of 1996), it
will still follow the reporting
requirement of 5 U.S.C. 801.

List of Subjects in 29 CFR Part 1614

Administrative practice and
procedure, Equal Employment
Opportunity.

For the Commission.

Dated: December 5, 2019.

Janet Dhillon,
Chair.

For the reasons set forth in the
preamble, the Commission proposes to
amend part 1614 as follows:

PART 1614—FEDERAL SECTOR
EQUAL EMPLOYMENT OPPORTUNITY
[AMENDED]

m 1. The authority citation for Part 1614
continues to read as follows:

Authority: 29 U.S.C. 206(d), 633a, 791 and
794a; 42 U.S.C. 2000e—16 and 2000{f—6(e);
E.O. 10577, 3 CFR, 1954-1958 COInp., p. 218;
E.O. 11222, 3 CFR 1954-1958 Comp., p. 306;
E.O. 11478, 3 CFR, 1969 Comp., p. 133; E.O.
12106, 3 CFR, 1978 Comp., p. 263; Reorg.
Plan No 1 of 1978, 3 CFR, 1978 Comp., p.
321.

m 2.In § 1614.605 amend paragraph (b)
by adding a sentence at the end of the
paragraph to read as follows:

§1614.605 Representation and official
time.

* * * * *

(b) * * * This paragraph does not
apply to a representative if he or she
serves as an officer, steward, or
otherwise in an official capacity in a
labor organization that is the exclusive
representative of employees in an
appropriate unit at the agency under the
relevant provisions of the Federal
Service Labor-Management Relations
Statute (FSLMRS). The Commission will
leave whether such a representative can
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receive official time to the FSLMRS and
the bargaining agreements between the
agency and relevant labor organization.
* * * * *

[FR Doc. 2019-26545 Filed 12—10-19; 8:45 am]
BILLING CODE P

POSTAL REGULATORY COMMISSION

39 CFR Parts 3010, 3020, 3050, and
3055

[Docket No. RM2017-3; Order No. 5337]

System for Regulating Market
Dominant Rates and Classifications

AGENCY: Postal Regulatory Commission.
ACTION: Proposed rule.

SUMMARY: The Commission proposes
revised rules modifying the system for
regulating rates and classes for market
dominant products. The revised rules
incorporate feedback from comments
received from the Commission’s prior
proposed rulemaking. The rule revisions
replace some rules in their entirety,
move others, and change existing rules
as necessary.

DATES: Comments are due: February 3,
2020; Reply Comments are due: March
4, 2020.

ADDRESSES: For additional information,
Order No. 5337 can be accessed
electronically through the Commission’s
website at https://www.prc.gov. Submit
comments electronically via the
Commission’s Filing Online system at
http://www.prc.gov. Those who cannot
submit comments electronically should
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section
by telephone for advice on filing
alternatives.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Relevant Statutory Requirements

1I. Background

III. Basis and Purpose of Revised Proposed
Rules

IV. Revised Proposed Rules

I. Relevant Statutory Requirements

Section 3622 of title 39 of the United
States Code established a system to
regulate the rates and classes of Market
Dominant Postal products. The
Commission is required to conduct a
review of the Market Dominant
ratemaking system 10 years after the
enactment of the Postal Accountability
and Enhancement Act (PAEA), Public
Law 109-435, 120 Stat. 3198 (2006). 39

U.S.C. 3622(d)(3). The Commission’s
purpose in the review is to determine
whether the system is achieving the
objectives appearing in subsection (b) of
section 3622, taking into account the
factors appearing in subsection (c) of
3622. If, upon completion of the
mandatory 10-year review, including an
opportunity for notice and public
comment, the Commission determines
that the system is not achieving the
objectives (taking into account the
factors), the Commission may “by
regulation, make such modification or
adopt such alternative system for
regulating rates and classes for market-
dominant products as necessary to
achieve the objectives.” 39 U.S.C.
3622(d)(3).

II. Background

Pursuant to the directives in section
3622 of the PAEA, the Commission
initiated Docket No. RM2017-3 to
conduct a comprehensive analysis of
whether the PAEA system achieved the
nine objectives, taking into account the
factors, in the decade following the
PAEA’s enactment. The Commission
issued Order No. 4257 setting forth the
findings from its review.® In Order No.
4257, the Commission determined that
the overall PAEA system ‘‘has not
achieved the objectives taking into
account the factors of the PAEA.” Order
No. 4257 at 4, 275.

In response to its conclusions in
Order No. 4257 and as contemplated by
section 3622(d)(3), the Commission
issued a Notice of Proposed Rulemaking
(NPR) 2 preceded by an Advance Notice
of Proposed Rulemaking.? In the NPR,
the Commission proposed to amend
several parts of title 39 of the Code of
Federal Regulations to achieve the
objectives of 39 U.S.C. 3622(b). Order
No. 4258 at 3. The NPR sought public
comment on the Commission’s
proposed amendments. In response to
the wide range of comments received
and additional considerations, the
Commission proposes new changes to
the regulations and modifies and
clarifies previous proposals.

III. Basis and Purpose of Revised
Proposed Rules

In Order No. 4257, the Commission
concluded that “while some aspects of

10rder on the Findings and Determination of the
39 U.S.C. 3622 Review, December 1, 2017 (Order
No. 4257).

2 Notice of Proposed Rulemaking for the System
for Regulating Rates and Classes for Market
Dominant Products, December 1, 2017 (Order No.
4258).

3 Advance Notice of Proposed Rulemaking on the
Statutory Review of the System for Regulating Rates
and Classes for Market Dominant Products,
December 20, 2016 (Order No. 3673).

the system of regulating rates and
classes for market dominant products
have worked as planned, overall, the
system has not achieved the objectives
of the PAEA.” Order No. 4257 at 5. The
Commission analyzed the system by
reviewing three topical areas that
encompassed the nine objectives of the
PAEA: (1) The structure of the
ratemaking system; (2) the financial
health of the Postal Service; and (3)
service. Id. at 22. In its review of the
structure of the ratemaking system, the
Commission found that with respect to
pricing, the system did not result in
increased pricing efficiency. Id. at 48. It
concluded that the system did not result
in pricing efficiency because
“workshare discounts were not set as
close as practicable to their avoided
costs despite the Postal Service’s ability
to do so under the price cap” in
conjunction with the fact that “seven
products did not cover their attributable
costs during the PAEA era.” Id. at 145.

In its analysis of the financial health
of the Postal Service, the Commission
determined that “financial stability,
including retained earnings, has not
been maintained for the Postal Service
in the medium and long-term time
frames and that cost reductions and
operational efficiency gains have not
been maximized.” Id. at 148. The
Commission further noted that the
aggressive Retiree Health Benefits Fund
prefunding and reductions in volume
and revenue added to the Postal
Service’s net losses, as did the impact of
the Great Recession combined with
emergent technological trends resulting
in even greater declining volumes for
First-Class Single-Piece Mail. Id. at 38—
40. Finally, in its review of service, the
Commission determined that the system
did not effectively encourage the
maintenance of high quality service
standards. Id. at 4-5, 250.

Subsequently, the Commission issued
the NPR setting forth proposed rules to
address the shortcomings of the system
of ratemaking based on the conclusions
in Order No. 4257. With respect to the
finding that the system did not achieve
pricing efficiency, the Commission
proposed rules to modify the
requirements related to workshare
discounts. The proposed rules phased
out two practices that harm pricing
efficiency: “workshare discounts set
substantially below avoided costs and
workshare discounts set substantially
above avoided costs.” Order No. 4258 at
93.

To address the findings related to the
system’s failure to provide for the
financial health of the Postal Service,
the Commission made three proposals
intended to address the failure to attain


https://www.prc.gov
http://www.prc.gov

67686

Federal Register/Vol. 84, No. 238/ Wednesday, December 11, 2019/Proposed Rules

medium-term and long-term financial
stability. Id. at 26. First, the Commission
proposed a mechanism to provide the
Postal Service with an additional 2
percentage points of rate authority per
calendar year for 5 years following the
effective date of the regulations. Id. This
amount was aimed at putting the Postal
Service “on the path to medium-term
financial stability by providing [it] the
opportunity to generate additional
revenue to cover its obligations.” Id. at
38. Second, the Commission proposed a
performance-based rate authority
mechanism to provide up to an
additional 1 percentage point of rate
authority per calendar year to address
the failure to maintain financial stability
in the long term. Id. at 39. This proposal
was dependent on the Postal Service
achieving specific performance-based
requirements for operational efficiency
and service standard quality and was
aimed at putting the ‘Postal Service on
the path to long-term financial stability
by providing the Postal Service the
opportunity to generate retained
earnings.” Id. at 38-39. The proposed
amount of performance-based rate
authority was based on “several
reference points related to capital
investment, capital assets, and
borrowing authority.” Id. at 39. In
addition to placing the Postal Service on
the path to long-term financial stability,
the proposal was aimed at remedying
the deficiencies of the system with
respect to the failure to maximize
incentives to reduce costs and increase
efficiency and maintain high quality
service standards. Id. at 46. Third, the
Commission proposed a mechanism to
improve the cost coverage of non-
compensatory classes and products by
including rate design requirements for
non-compensatory products and
authorizing an additional 2 percentage
points of rate authority per calendar
year for non-compensatory classes of
mail. Id. at 77. The proposal was based
on the Commission’s finding that non-
compensatory classes and products
threatened the financial integrity of the
Postal Service because the revenues
from these products and classes do not
cover their attributable costs. Id. at 73;
Order No. 4257 at 233-235. The
proposal was aimed at placing the
“Postal Service on the path to having
fully compensatory products and
classes.” Order No. 4258 at 73-74.

Finally, the NPR proposed additional
procedural improvements intended to
“improve the ratemaking process
relating to planned rate adjustments of
general applicability.” Id. at 98. These
proposals were “within the scope of the
Commission’s general authority to

revise its regulations” and were in line
with the Commission’s review in Order
No. 4257 and comments received. Id.
The proposed changes related to the
schedule for regular and predictable rate
adjustments and the timing for the
notice period and related filings for rate
adjustments. Id. at 98—99.

After further consideration, including
consideration of the comments received
in response to the NPR, the Commission
provides revisions to its proposed rules
in its Revised NPR.4

First, the Commission modifies the
proposed supplemental rate authority
mechanism to address specific drivers
of the Postal Service’s inability to
achieve net income during the PAEA
era. Order No. 5337 at 12. Instead of a
singular, fixed amount of supplemental
rate authority, the revised supplemental
authority proposal includes two
separate mechanisms intended to
provide rate authority to address costs
largely outside the Postal Service’s
control. Id. The first mechanism
provides additional rate authority based
on loss of density, and the second
mechanism provides additional rate
authority based on amortization of
retirement benefit obligations until such
time as the Postal Service has sufficient
revenue incorporated in the rate base to
cover these payments. Id. at 12—13.

Second, the Commission adjusts the
performance-based authority to retain
the 1 percentage point of rate authority
benchmark but modifies how the
specific performance-based
requirements for operational efficiency
and service will be measured. Id. at 13—
14. Additionally, the Postal Service
must now meet both efficiency and
service benchmarks to claim the
performance-based rate authority. These
revisions to the performance-based
authority are intended to allow the
Postal Service to improve its financial
health and provide a mechanism for the
Postal Service to achieve long-term
financial stability and increase
operational efficiency while
maintaining high quality service
standards. Id. at 14.

Next, the Commission makes minor
revisions to the rules for non-
compensatory products and classes,
proposing that the use of an additional
2 percentage points of rate authority for
non-compensatory classes be optional
and removing the requirement that
determinations of a class’s
compensatory status be made only in
the Annual Compliance Determination
proceeding. Id. These modifications are
geared towards placing the Postal

4Revised Notice of Proposed Rulemaking,
December 5, 2019 (Order No. 5337).

Service on the path to having fully
compensatory products and classes as
well as improving the financial integrity
of the system while allowing for the
continued achievement of objectives
relating to pricing flexibility, pricing
efficiency, and establishing and
maintaining reasonable rates. Id.

The Commission further proposes
revised rules for worksharing discounts
that dispense with the use of the 3-year
grace period. Id. The proposed rules
prohibit the Postal Service from: (1)
Changing those workshare discounts
currently set equal to avoided cost; (2)
reducing workshare discounts set below
avoided cost; and (3) increasing
workshare discounts set above avoided
cost. Id. The modifications also add a
new requirement that the Postal Service
provide information and analysis
specific to certain workshare costs set
excessively above or below avoided
cost. Id. The proposed workshare rules
are intended to incentivize workshare
discounts to adhere as closely as
possible to Efficient Component Pricing
principles in order to help the
ratemaking system maximize incentives
to increase efficiency. Id. at 14—15.

The Commission also proposes new
reporting requirements for costs and
cost-reduction initiatives in response to
commenter concerns and in light of the
revised proposals for additional rate
authority. Id. at 15. The proposals set
forth reporting requirements for changes
in unit costs, specific cost-reduction
initiatives, and Decision Analysis
Reports. Id. The new cost reporting
requirements are intended to provide
transparency into the Postal Service’s
efforts to reduce costs and increase
efficiency. Id.

Finally, the Commission proposes
additional procedural rules related to
planning rate adjustments of general
applicability. Id. These revisions are
intended to improve the ratemaking
process. Id.

IV. Revised Proposed Rules

Proposed 39 CFR part 3010, subpart A
describes the applicability of the rules,
provides an index, sets forth relevant
definitions, and modifies the schedule
for regular and predictable rate
adjustments.

Proposed 39 CFR part 3010, subpart B
modifies procedures applicable to
periodic rate adjustments (including
extending notice and filing periods from
45 to 90 days), setting forth specific
requirements for contents of a rate
adjustment filing (including mandating
that the Postal Service certify that it has
used the most recently accepted
analytical principles in its rate
adjustment filing), specifying content to
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be included in supporting technical
documentation, and describing the
sequence of a proceeding applicable to
a request to review a notice of rate
adjustment. This section also specifies
the calculation of the maximum rate
adjustment authority and imposes
limitations on certain rate decreases,
providing an exception for certain de
minimis rate increases.

Proposed 39 CFR part 3010, subpart C
relates to the timing of rate adjustment
authority dependent on CPI-U.

Proposed 39 CFR part 3010, subpart D
creates additional rate authority to
address the effects of decreases in mail
density and sets forth the data sources
and calculation of the density rate
authority.

Proposed 39 CFR part 3010, subpart E
creates additional rate authority to
provide the Postal Service with revenue
for remittance towards the statutorily
mandated Retirement Health Benefits
Fund, Civil Service Retirement System,
and Federal Employees Retirement
System unfunded liabilities. This
section provides definitions, procedures
applicable to claiming the additional
rate authority, and the data sources,
calculation, and requirement that the
Postal Service remit the amount of
revenue collected under this authority
towards the supplemental and
unfunded liabilities.

Proposed 39 CFR part 3010, subpart F
creates an additional 1 percentage point
of rate authority per class of mail based
upon the Postal Service meeting or
exceeding an operational efficiency-
based requirement and adhering to a
service standard-based requirement.
This section sets forth the timing for the
Postal Service to claim the additional
rate authority and describes the criteria
for claiming both the operational
efficiency-based requirement and the
service standard-based requirement.

Proposed 39 CFR part 3010, subpart G
describes new rate-setting criteria
applicable to non-compensatory classes
and products.

Proposed 39 CFR part 3010, subpart H
relates to the manner by which the
Postal Service is required to calculate
unused rate adjustment authority and, if
applicable, revise the schedule of
banked rate adjustment authority
whenever it plans to adjust rates.

Proposed 39 CFR 3010, subpart I
incorporates the requirements
concerning exigent rate increases. These
updates are not intended to change the
meaning or operation of the current
rules, but the current rules have been
reorganized.

Proposed 39 CFR 3010, subpart J
establishes rate design criteria for
workshare discounts, including setting

forth new limited instances in which
the Postal Service may set workshare
discounts below avoided costs.

To create global consistency between
39 CFR parts 3010 and 3020,
conforming changes are proposed to
§§3020.32, 3020.52, 3020.72, 3020.81,
3020.82, 3020.90, 3020.91, and 39 CFR
3020, subpart G.

Additional conforming changes are
proposed in 39 CFR part 3050 for
§§3050.20, 3050.21, 3050.55, and
3050.60. Conforming changes are also
proposed in 39 CFR part 3055 for
§3055.2.

List of Subjects
39 CFR Part 3010

Administrative practice and
procedure, Postal Service.

39 CFR Part 3020

Administrative practice and
procedure.

39 CFR Part 3050

Administrative practice and
procedure, Postal Service, Reporting
and recordkeeping requirements.

39 CFR Part 3055

Administrative practice and
procedure, Reporting and recordkeeping
requirements.

For the reasons discussed in the
preamble, the Commission proposes to
amend Chapter III of title 39 of the Code
of Federal Regulations as follows:

m 1. Revise part 3010 to read as follows:

PART 3010—REGULATION OF RATES
FOR MARKET DOMINANT PRODUCTS

Subpart A—General Provisions

Sec.

3010.100 Applicability.

3010.101 Definitions.

3010.102 Schedule for regular and
predictable rate adjustments.

Subpart B—Rate Adjustments

3010.120 General.

3010.121 Postal Service rate adjustment
filing.

3010.122 Contents of a rate adjustment
filing.

3010.123 Supporting technical
documentation.

3010.124 Docket and notice.

3010.125 Opportunity for comments.

3010.126 Proceedings.

3010.127 Maximum rate adjustment
authority.

3010.128 Calculation of percentage change
in rates.

3010.129 Exceptions for de minimis rate
increases.

Subpart C—Consumer Price Index Rate
Authority

3010.140 Applicability.

3010.141 CPI-U data source.

3010.142 CPI-U rate authority when rate
adjustment filings are 12 or more months
apart.

3010.143 CPI-U rate authority when rate
adjustment filings are less than 12
months apart.

Subpart D—Density Rate Authority

3010.160 Applicability.

3010.161 Density calculation data sources.

3010.162 Calculation of density rate
authority.

Subpart E—Retirement Obligation Rate
Authority

3010.180 Definitions.

3010.181 Applicability.

3010.182 Retirement obligation data
sources.

3010.183 Calculation of retirement
obligation rate authority.

3010.184 Required minimum remittances.

3010.185 Forfeiture.

Subpart F—Performance-Based Rate
Authority

3010.200 Applicability.

3010.201 Operational efficiency-based
requirement.

3010.202 Service quality-based
requirement.

Subpart G—Non-Compensatory Classes or
Products

3010.220 Applicability.

3010.221 Individual product requirement.

3010.222 Class requirement and additional
class rate authority.

Subpart H—Accumulation of Unused and
Disbursement of Banked Rate Adjustment
Authority

3010.240 General.

3010.241 Schedule of banked rate
adjustment authority.

3010.242 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are
filed 12 months apart or less.

3010.243 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are
filed more than 12 months apart.

3010.244 Calculation of unused rate
adjustment authority for rate adjustments
that only include rate decreases.

3010.245 Application of banked rate
authority.

Subpart I—Rate Adjustments Due to
Extraordinary and Exceptional
Circumstances

3010.260
3010.261
filing.
3010.262
3010.263
3010.264

General.
Contents of a rate adjustment

Supplemental information.

Docket and notice.

Public hearing.

3010.265 Opportunity for comments.

3010.266 Deadline for Commission
decision.

3010.267 Treatment of banked rate
adjustment authority.

Subpart J—Workshare Discounts
3010.280 Applicability.
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3010.281 Calculation of passthroughs for
workshare discounts.

3010.282 Increased pricing efficiency.

3010.283 Limitations on excessive
discounts.

3010.284 Limitations on discounts below
avoided cost.

3010.285 Proposal to adjust a rate
associated with a workshare discount.

3010.286 Application for waiver.

Authority: 39 U.S.C. 503; 3622.

Subpart A—General Provisions.

§3010.100 Applicability.

(a) The rules in this part implement
provisions in 39 U.S.C. chapter 36,
subchapter I, establishing the modern
system of ratemaking for regulating rates
and classes for market dominant
products. These rules are applicable
whenever the Postal Service proposes to
adjust a rate of general applicability for
any market dominant product, which
includes the addition of a new rate, the
removal of an existing rate, or a change
to an existing rate. Current rates may be
found in the Mail Classification
Schedule appearing on the
Commission’s website at www.prc.gov.

(b) Rates may be adjusted either
subject to the rules appearing in subpart
B of this part, which includes a
limitation on rate increases, or subject to
the rules appearing in subpart I of this
part, which does not include a
limitation on rate increases but requires
either extraordinary or exceptional
circumstances. The rules applicable to
the calculation of the limitations on rate
increases appear in subparts C through
H of this part. The rules for workshare
discounts, which are applicable
whenever market dominant rates are
adjusted, appear in subpart J of this part.

§3010.101 Definitions.

(a) The definitions in paragraphs (b)
through (m) of this section apply to this

art.

(b) ““Annual limitation” means the
annual limitation on the percentage
change in rates equal to the change in
the Consumer Price Index for all Urban
Consumers (CPI-U) unadjusted for
seasonal variation over the most
recently available 12-month period
preceding the date the Postal Service
files a request to review its notice of rate
adjustment, as determined by the
Commission.

(c) “Banked rate authority’”” means
unused rate adjustment authority
accumulated for future use pursuant to
these rules.

(d) A “class” of mail means the First-
Class Mail, USPS Marketing Mail,
Periodicals, Package Services, or Special
Services groupings of market dominant
Postal Service products or services.

Generally, the regulations in this part
are applicable to individual classes of
mail.

(e) “Density rate authority” means
rate authority that is available to all
classes to address the effects of
decreases in density of mail.

(f) “Maximum rate adjustment
authority” means the maximum
percentage change in rates available to
a class for any planned increase in rates.
It is the sum of: The consumer price
index rate authority, and any available
density rate authority, retirement
obligation rate authority, banked rate
authority, performance-based rate
authority, and rate authority applicable
to non-compensatory classes.

(g) “Performance-based rate
authority” means rate authority that is
available to all classes where the Postal
Service meets or exceeds operational
efficiency-based requirement and
adheres to service standard-based
requirement as determined by the
Commission.

(h) “Rate authority applicable to non-
compensatory classes” means rate
authority available to classes where
revenue for each product within the
class was insufficient to cover that
product’s attributable costs as
determined by the Commission.

(i) “Rate cell” means each and every
separate rate identified as a rate of
general applicability.

(j) “Rate incentive” means a discount
that is not a workshare discount and
that is designed to increase or retain
volume, improve the value of mail for
mailers, or improve the operations of
the Postal Service.

(k) “Rate of general applicability”
means a rate applicable to all mail
meeting standards established by the
Mail Classification Schedule, the
Domestic Mail Manual, and the
International Mail Manual. A rate is not
a rate of general applicability if
eligibility for the rate is dependent on
factors other than the characteristics of
the mail to which the rate applies. A
rate is not a rate of general applicability
if it benefits a single mailer. A rate that
is only available upon the written
agreement of both the Postal Service and
a mailer, a group of mailers, or a foreign
postal operator is not a rate of general
applicability.

(1) “Retirement obligation rate
authority” means rate authority that is
available to all classes to provide
revenue for remittance towards the
statutorily mandated amortization
payments for unfunded liabilities.

(m) A “seasonal or temporary rate” is
a rate that is in effect for a limited and
defined period of time.

§3010.102 Schedule for regular and
predictable rate adjustments.

(a) The Postal Service shall develop a
Schedule for Regular and Predictable
Rate Adjustments applicable to rate
adjustments subject to this part. The
Schedule for Regular and Predictable
Rate Adjustments shall:

(1) Schedule rate adjustments at
specific regular intervals of time;

(2) Provide estimated filing and
implementation dates (month and year)
for future rate adjustments for each class
of mail expected over a minimum of the
next 3 years; and

(3) Provide an explanation that will
allow mailers to predict with reasonable
accuracy, by class, the amounts of future
scheduled rate adjustments.

(b) The Postal Service shall file a
current Schedule for Regular and
Predictable Rate Adjustments annually
with the Commission at the time of
filing the Postal Service’s section 3652
report. The Commission shall post the
current schedule on the Commission’s
website at www.pre.gov.

(c) Whenever the Postal Service
deems it appropriate to change the
Schedule for Regular and Predictable
Rate Adjustments, it shall file a revised
schedule.

(d) The Postal Service may vary the
magnitude of rate adjustments from
those estimated by the Schedule for
Regular and Predictable Rate
Adjustments. In such case, the Postal
Service shall provide an explanation for
such variation with its rate adjustment
filing.

Subpart B—Rate Adjustments

§3010.120 General

This subpart describes the process for
the periodic adjustment of rates subject
to the percentage limitations specified
in §3010.127 that are applicable to each
class of mail.

§3010.121
filing.

(a) In every instance in which the
Postal Service determines to exercise its
statutory authority to adjust rates for a
class of mail, the Postal Service shall
comply with the requirements specified
in paragraphs (b) through (d) of this
section.

(b) The Postal Service shall take into
consideration how the planned rate
adjustments are in accordance with the
provisions of 39 U.S.C. chapter 36.

(c) The Postal Service shall provide
public notice of its planned rate
adjustments in a manner reasonably
designed to inform the mailing
community and the general public that
it intends to adjust rates no later than 90

Postal Service rate adjustment
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days prior to the planned
implementation date of the rate
adjustments.

(d) The Postal Service shall file a
request to review its notice of rate
adjustment with the Commission no
later than 90 days prior to the planned
implementation date of the rate
adjustment.

§3010.122 Contents of a rate adjustment
filing.

(a) A rate adjustment filing under
§3010.121 shall include the items
specified in paragraphs (b) through (j) of
this section.

(b) A representation or evidence that
public notice of the planned changes
has been issued or will be issued at least
90 days before the effective date(s) for
the planned rate adjustments.

(c) The intended effective date(s) of
the planned rate adjustments.

(d) A schedule of the planned rate
adjustments, including a schedule
identifying every change to the Mail
Classification Schedule that will be
necessary to implement the planned rate
adjustments.

(e) The identity of a responsible Postal
Service official who will be available to
provide prompt responses to requests
for clarification from the Commission.

(f) The supporting technical
documentation as described in
§3010.123.

(g) A demonstration that the planned
rate adjustments are consistent with 39
U.S.C. 3626, 3627, and 3629.

(h) A certification that all cost,
avoided cost, volume, and revenue
figures submitted with the rate
adjustment filing are developed from
the most recent applicable Commission
accepted analytical principles.

(i) For a rate adjustment that only
includes a decrease in rates, a statement
of whether the Postal Service elects to
generate unused rate adjustment
authority.

(j) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely
determination of whether the planned
rate adjustments are consistent with
applicable statutory policies.

§3010.123 Supporting technical
documentation.

(a) Supporting technical
documentation shall include the items
specified in paragraphs (b) through (k)
of this section, as applicable to the
specific rate adjustment filing. This
information must be supported by
workpapers in which all calculations
are shown and all relevant values (e.g.,
rates, CPI-U values, billing
determinants) are identified with

citations to original sources. The
information must be submitted in
machine-readable, electronic format.
Spreadsheet cells must be linked to
underlying data sources or calculations
(not hard-coded), as appropriate.

(b) The maximum rate adjustment
authority, by class, as summarized by
§3010.127 and calculated separately for
each of subparts C through H of this
part, as appropriate.

(c) A schedule showing the banked
rate adjustment authority available, by
class, and the available amount for each
of the preceding 5 years calculated as
required by subpart H of this part.

(d) The calculation of the percentage
change in rates, by class, calculated as
required by §3010.128.

(e) The planned usage of rate
adjustment authority, by class, and
calculated separately for each of
subparts C through H of this part, as
appropriate.

(f) The amount of new unused rate
adjustment authority, by class, if any,
that will be generated by the rate
adjustment calculated as required by
subpart H of this part, as applicable.

(g) A schedule of the workshare
discounts included with the planned
rate adjustments, and a companion
schedule listing the avoided costs that
underlie each such discount.

(h) Whenever the Postal Service
establishes a new workshare discount
rate, it must include with its filing:

(1) A statement explaining its reasons
for establishing the workshare discount;
(2) All data, economic analyses, and
other information relied on to justify the

workshare discount; and

(3) A certification based on
comprehensive, competent analyses that
the discount will not adversely affect
either the rates or the service levels of
users of postal services who do not take
advantage of the workshare discount.

(i) Whenever the Postal Service
establishes a new discount or surcharge
rate it does not view as creating a
workshare discount, it must include
with its filing:

(1) An explanation of the basis for its
view that the discount or surcharge rate
is not a workshare discount; and

(2) A certification that the Postal
Service applied accepted analytical
principles to the discount or surcharge
rate.

(j) Whenever the Postal Service
includes a rate incentive with its
planned rate adjustment, it must
include with its filing:

(1) If the rate incentive is a rate of
general applicability, sufficient
information to demonstrate that the rate
incentive is a rate of general
applicability; and

(2) A statement of whether the Postal
Service has excluded the rate incentive
from the calculation of the percentage
change in rates under § 3010.128.

(k) For each class or product where
the attributable cost for that class or
product exceeded the revenue from that
class or product as determined by the
Commission, a demonstration that the
planned rate adjustments comply with
the requirements in subpart G of this
part.

§3010.124 Docket and notice.

(a) The Commission will establish a
docket for each rate adjustment filed by
the Postal Service under §3010.121,
promptly publish notice of the filing in
the Federal Register, and post the filing
on its website. The notice shall include
the items specified in paragraphs (b)
through (g) of this section.

(b) The general nature of the
proceeding.

(c) A reference to legal authority
under which the proceeding is to be
conducted.

(d) A concise description of the
planned changes in rates, fees, and the
Mail Classification Schedule.

(e) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket.

(f) A period of 30 days from the date
of the filing for public comment.

(g) Such other information as the
Commission deems appropriate.

§3010.125 Opportunity for comments.

Public comments should focus on
whether planned rate adjustments
comport with applicable statutory and
regulatory requirements.

§3010.126 Proceedings.

(a) If the Commission determines that
the rate adjustment filing does not
substantially comply with the
requirements of §§3010.122 and
3010.123, the Commission may:

(1) Inform the Postal Service of the
deficiencies and provide an opportunity
for the Postal Service to take corrective
action;

(2) Toll or otherwise modify the
procedural schedule until such time the
Postal Service takes corrective action;

(3) Dismiss the rate adjustment filing
without prejudice; or

(4) Take other action as deemed
appropriate by the Commission.

(b) Within 21 days of the conclusion
of the public comment period the
Commission will determine whether the
planned rate adjustments are consistent
with applicable law and issue an order
announcing its findings. Applicable law
means only the applicable requirements
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of this part, Commission directives and
orders, and 39 U.S.C. 3626, 3627, and
3629.

(c) If the planned rate adjustments are
found consistent with applicable law,
they may take effect.

(d) If the planned rate adjustments are
found inconsistent with applicable law,
the Commission will notify and require
the Postal Service to respond to any
issues of noncompliance.

(e) Following the Commission’s notice
of noncompliance, the Postal Service
may submit an amended rate adjustment
filing that describes the modifications to
its planned rate adjustments that will
bring its rate adjustments into
compliance. An amended rate
adjustment filing shall be accompanied
by sufficient explanatory information to
show that all deficiencies identified by
the Commission have been corrected.

(f) The Commission will allow a
period of 10 days from the date of the
amended rate adjustment filing for
public comment.

(g) The Commission will review the
amended rate adjustment filing together
with any comments filed for compliance
and issue an order announcing its
findings within 21 days after the
comment period ends.

(h) If the planned rate adjustments as
amended are found to be consistent
with applicable law, they may take
effect. However, no amended rate shall
take effect until 45 days after the Postal
Service transmits its rate adjustment
filing specifying that rate.

(i) If the planned rate adjustments in
an amended rate adjustment filing are
found to be inconsistent with applicable
law, the Commission shall explain the
basis for its determination and suggest
an appropriate remedy. Noncompliant
rates may not go into effect.

(j) A Commission finding that a
planned rate adjustment is in
compliance with the applicable
requirements of this part, Commission
directives and orders, and 39 U.S.C.
3626, 3627, and 3629 is decided on the
merits. A Commission finding that a
planned rate adjustment does not
contravene other policies of 39 U.S.C.
chapter 36, subchapter I is provisional
and subject to subsequent review.

§3010.127 Maximum rate adjustment
authority.

(a) The maximum rate adjustment
authority available to the Postal Service

for each class of market dominant mail
is limited to the sum of the percentage
points developed in:

(1) Subpart C—Consumer Price Index
Rate Authority;

(2) Subpart D—Density Rate
Authority;

(3) Subpart E—Retirement Obligation
Rate Authority;

(4) Subpart F—Performance-based
Rate Authority;

(4) Subpart G—Non-compensatory
Classes or Products; and

(5) Subpart H—Accumulation of
Unused and Disbursement of Banked
Rate Adjustment Authority.

(b) For any product where the
attributable cost for that product
exceeded the revenue from that product
as determined by the Commission, rates
may not be reduced.

§3010.128 Calculation of percentage
change in rates.

(a) For the purpose of calculating the
percentage change in rates, the current
rate is the rate in effect at the time of
the rate adjustment filing under
§3010.121 with the following
exceptions.

(1) A seasonal or temporary rate shall
be identified and treated as a rate cell
separate and distinct from the
corresponding non-seasonal or
permanent rate. When used with respect
to a seasonal or temporary rate, the
current rate is the most recent rate in
effect for the rate cell, regardless of
whether the seasonal or temporary rate
is available at the time of the rate
adjustment filing.

(2) When used with respect to a rate
cell that corresponds to a rate incentive
that was previously excluded from the
calculation of the percentage change in
rates, the current rate is the full
undiscounted rate in effect for the rate
cell at the time of the rate adjustment
filing, not the discounted rate in effect
for the rate cell at such time.

(b) For the purpose of calculating the
percentage change in rates, the volume
for each rate cell shall be obtained from
the most recently available 12 months of
Postal Service billing determinants with
the following permissible adjustments.

(1) The Postal Service shall make
reasonable adjustments to the billing
determinants to account for the effects
of classification changes such as the
introduction, deletion, or redefinition of
rate cells. The Postal Service shall

N N
Z(Ri,n)(vi) /Z(Ri,c)(vi) ~1

identify and explain all adjustments. All
information and calculations relied
upon to develop the adjustments shall
be provided together with an
explanation of why the adjustments are
appropriate.

(2) Whenever possible, adjustments
shall be based on known mail
characteristics or historical volume data,
as opposed to forecasts of mailer
behavior.

(3) For an adjustment accounting for
the effects of the deletion of a rate cell
when an alternate rate cell is not
available, the Postal Service should
adjust the billing determinants
associated with the rate cell to 0. If the
Postal Service does not adjust the billing
determinants for the rate cell to 0, the
Postal Service shall include a rationale
for its treatment of the rate cell with the
information required under paragraph
(b)(1) of this section.

(c) For a rate adjustment that involves
a rate increase, for each class of mail
and product within the class, the
percentage change in rates is calculated
in three steps. First, the volume of each
rate cell in the class is multiplied by the
planned rate for the respective cell and
the resulting products are summed.
Second, the same set of rate cell
volumes is multiplied by the
corresponding current rate for each cell
and the resulting products are summed.
Third, the percentage change in rates is
calculated by dividing the results of the
first step by the results of the second
step and subtracting 1 from the quotient.
The result is expressed as a percentage.

(d) For rate adjustments that only
involve a rate decrease, for each class of
mail and product within the class, the
percentage change in rates is calculated
by amending the workpapers attached to
the Commission’s order relating to the
most recent rate adjustment filing that
involved a rate increase to replace the
planned rates under the most recent rate
adjustment filing that involves a rate
increase with the corresponding
planned rates applicable to the class
from the rate adjustment filing involving
only a rate decrease.

(e) The formula for calculating the
percentage change in rates for a class,
described in paragraphs (c) and (d) of
this section, is as follows:

Percentage change in rates =



Federal Register/Vol. 84, No. 238/ Wednesday, December 11, 2019/Proposed Rules

67691

Where,

N = number of rate cells in the class

i=denotesaratecelli=1,2,. . .

Ri,n = planned rate of rate cell i

Ri,c = current rate of rate cell i (for rate
adjustment involving a rate increase) or
rate from most recent rate adjustment
involving a rate increase for rate cell i
(for a rate adjustment only involving a
rate decrease)

Vi = volume of rate cell i

,N)

(f) Treatment of rate incentives.

(1) Rate incentives may be excluded
from a percentage change in rates
calculation. If the Postal Service elects
to exclude a rate incentive from a
percentage change in rates calculation,
the rate incentive shall be treated in the
same manner as a rate under a
negotiated service agreement (as
described in § 3010.128(g)).

(2) A rate incentive may be included
in a percentage change in rates
calculation if it meets the following
criteria:

(i) The rate incentive is in the form of
a discount or can be easily translated
into a discount;

(ii) Sufficient billing determinants are
available for the rate incentive to be
included in the percentage change in
rate calculation for the class, which may
be adjusted based on known mail
characteristics or historical volume data
(as opposed to forecasts of mailer
behavior); and

(ii1) The rate incentive is a rate of
general applicability.

(g) Treatment of volume associated
with negotiated service agreements and
rate incentives that are not rates of
general applicability.

(1) Mail volumes sent at rates under
a negotiated service agreement or a rate
incentive that is not a rate of general
applicability are to be included in the
calculation of the percentage change in
rates under this section as though they
paid the appropriate rates of general
applicability. Where it is impractical to
identify the rates of general applicability
(e.g., because unique rate categories are
created for a mailer), the volumes
associated with the mail sent under the
terms of the negotiated service
agreement or the rate incentive that is
not a rate of general applicability shall
be excluded from the calculation of the
percentage change in rates.

(2) The Postal Service shall identify
and explain all assumptions it makes
with respect to the treatment of
negotiated service agreements and rate
incentives that are not rates of general
applicability in the calculation of the
percentage change in rates and provide
the rationale for its assumptions.

§3010.129 Exceptions for de minimis rate
increases.

(a) The Postal Service may request
that the Commission review a de
minimis rate increase without
immediately calculating the maximum
rate adjustment authority or banking
unused rate adjustment authority. For
this exception to apply, requests to
review de minimis rate adjustments
must be filed separately from any other
request to review a rate adjustment
filing.

(b) Rate adjustments resulting in rate
increases are de minimis if:

(1) For each affected class, the rate
increases do not result in the percentage
change in rates for the class equaling or
exceeding 0.001 percent; and

(2) For each affected class, the sum of
all rate increases included in de
minimis rate increases since the most
recent rate adjustment resulting in a rate
increase, or the most recent rate
adjustment due to extraordinary and
exceptional circumstances, that was not
a de minimis rate increase does not
result in the percentage change in rates
for the class equaling or exceeding 0.001
percent.

(c) If the rate adjustments are de
minimis, no unused rate adjustment
authority will be added to the schedule
of banked rate adjustment authority
maintained under subpart G of this part
as a result of the de minimis rate
increase.

(d) If the rate adjustments are de
minimis, no rate decreases may be taken
into account when determining whether
rate increases comply with paragraphs
(b)(1) and (2) of this section.

(e) In the next rate adjustment filing
proposing to increase rates for a class
that is not a de minimis rate increase:

(1) The maximum rate adjustment
authority shall be calculated as if the de
minimis rate increase had not been
filed; and

(2) For purposes of calculating the
percentage change in rates, the current
rate shall be the current rate from the de
minimis rate increase.

(f) The Postal Service shall file
supporting workpapers with each
request to review a de minimis rate
increase that demonstrate that the sum
of all rate increases included in de
minimis rate increases since the most
recent rate adjustment resulting in a rate
increase that was not de minimis, or the
most recent rate adjustment due to
extraordinary and exceptional
circumstances, does not result in a
percentage change in rates for the class
equaling or exceeding 0.001 percent.

(g) For any product where the
attributable cost for that product
exceeded the revenue from that product

as determined by the Commission, rates
may not be reduced.

Subpart C—Consumer Price Index
Rate Authority

§3010.140 Applicability.

The Postal Service may adjust rates
based upon changes in the Consumer
Price Index for all Urban Consumers
(CPI-U) identified in §3010.141. If rate
adjustment filings involving rate
increases are filed 12 or more months
apart, rate adjustments are subject to a
full year limitation calculated pursuant
to § 3010.142. If rate adjustment filings
involving rate increases are filed less
than 12 months apart, rate adjustments
are subject to a partial year limitation
calculated pursuant to § 3010.143.

§3010.141 CPI-U data source.

The monthly CPI-U values needed for
the calculation of rate adjustment
limitations under this section shall be
obtained from the Bureau of Labor
Statistics (BLS) Consumer Price Index—
All Urban Consumers, U.S. All Items,
Not Seasonally Adjusted, Base Period
1982—84 = 100. The current Series ID for
the index is “CUURO0000SAO0.”

§3010.142 CPI-U rate authority when rate
adjustment filings are 12 or more months
apart.

(a) If a rate adjustment filing involving
a rate increase is filed 12 or more
months after the most recent rate
adjustment filing involving a rate
increase, then the calculation of an
annual limitation for the class (full year
limitation) involves three steps. First, a
simple average CPI-U index is
calculated by summing the most
recently available 12 monthly CPI-U
values from the date of the rate
adjustment filing and dividing the sum
by 12 (Recent Average). Second, a
second simple average CPI-U index is
similarly calculated by summing the 12
monthly CPI-U values immediately
preceding the Recent Average and
dividing the sum by 12 (Base Average).
Third, the full year limitation is
calculated by dividing the Recent
Average by the Base Average and
subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places.

(b) The formula for calculating a full
year limitation for a rate adjustment
filing filed 12 or more months after the
last rate adjustment filing is as follows:
Full Year Limitation = (Recent Average/
Base Average)—1.
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§3010.143 CPI-U rate authority when rate
adjustment filings are less than 12 months
apart.

(a) If a rate adjustment filing involving
a rate increase is filed less than 12
months after the most recent rate
adjustment filing involving a rate
increase, then the annual limitation for
the class (partial year limitation) will
recognize the rate increases that have
occurred during the preceding 12
months. When the effects of those
increases are removed, the remaining
partial year limitation is the applicable
restriction on rate increases.

(b) The applicable partial year
limitation is calculated in two steps.
First, a simple average CPI-U index is
calculated by summing the 12 most
recently available monthly CPI-U
values from the date of the rate
adjustment filing and dividing the sum
by 12 (Recent Average). Second, the
partial year limitation is then calculated
by dividing the Recent Average by the
Recent Average from the most recent
previous rate adjustment filing
(Previous Recent Average) applicable to
each affected class of mail and
subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places.

(c) The formula for calculating the
partial year limitation for a rate
adjustment filing filed less than 12
months after the last rate adjustment
filing is as follows: Partial Year
Limitation = (Recent Average/Previous
Recent Average) — 1.

Where,

T = most recently completed fiscal year
T-1 = fiscal year prior to fiscal year T
ICr = institutional cost in fiscal year T
TCr = total cost in fiscal year T

Where,

T = most recently completed fiscal year

T-1 = fiscal year prior to fiscal year T

Vr = volume in fiscal year T (either market
dominant volume or total volume as
discussed in paragraph (b)(2) of this
section)

DPr = delivery points in fiscal year T

(b) Calculation—(1) The amount of
density rate authority available under

Subpart D—Density Rate Authority
§3010.160 Applicability.

(a) This subpart allocates rate
authority to address the effects of
decreases in the density of mail as
measured by the sources identified in
§3010.161. The calculation of the
additional rate authority corresponding
to the change in density is described in
§3010.162.

(b) The Postal Service shall file a
notice with the Commission by
December 31 of each year that calculates
the amount of density rate authority that
is eligible to be authorized under this
subpart.

(c) The Commission shall review the
Postal Service’s notice and determine
how much, if any, rate authority will be
authorized under this subpart. Any rate
authority allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s determination;

(2) Must be included in the
calculation of the maximum rate
adjustment authority in the first
generally applicable rate adjustment
filed after the Commission’s
determination;

(3) Shall lapse if unused, within 12
months of the Commission’s
determination; and

(4) May not be used to generate
unused rate authority, nor shall it affect
existing banked rate authority.

ICy
—1
“TC

* %AD[T-1,1]
T

%ADyt_1,11 = Percentage change in density
from fiscal year T-1 to fiscal year T

(2) The formula for calculating the
percentage change in density, in

Vr

DP;
Vr_q
DPr_4

-1

this section shall be calculated in three
steps. First, the percentage change in
density during the most recently
completed fiscal year shall be calculated
using the formula in paragraph (a)(2) of
this section as described in paragraph
(b)(2) of this section. Second, this
percentage change shall be multiplied
by the institutional cost ratio, which is

§3010.161
sources.

(a) The data needed for the
calculation of the density rate authority
in §3010.162 shall be obtained from the
values reported by the Postal Service as
specified in paragraphs (b) through (d)
of this section. When both originally
filed and annually revised data are
available, the originally filed data shall
be used. When the originally filed data
are corrected through a refiling or in the
Commission’s Annual Compliance
Determination report, the corrected
version of the originally filed data shall
be used.

(b) Market dominant volume and total
volume from the Revenue, Pieces, and
Weight report, filed by the Postal
Service under § 3050.25 of this chapter;

(c) Institutional costs and total costs
from the Cost and Revenue Analysis
report, filed with the Postal Service’s
section 3652 report; and

(d) The number of delivery points,
from the input data used to produce the
Total Factor Productivity estimates,
filed with the Postal Service’s section
3652 report.

Density calculation data

§3010.162 Calculation of density rate
authority.

(a) Formulas—(1) The formula for
calculating the amount of density rate
authority, in conformance with
paragraph (c)(1) of this section, is as
follows:

Density rate authority = the greater of
0 and

conformance with paragraph (b)(2) of
this section, is as follows:

Percentage change in density from
prior fiscal year =

calculated as institutional costs for the
most recently completed fiscal year
divided by total costs for that fiscal year.
Finally, this product shall be multiplied
by negative 1 so that declines in density
correspond to a positive increase in
rates. If the result of this calculation is
less than 0, the amount of additional
rate authority shall be 0.
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(2) The percentage change in density
from the prior fiscal year shall be
calculated as the ratio of volume to
delivery points for the most recently
completed fiscal year, divided by the
same ratio for the prior fiscal year, and
subtracting 1 from the quotient. The
result is expressed as a percentage,
rounded to three decimal places. To
ensure that decreases in competitive
product volume will not result in the
Postal Service receiving greater
additional rate adjustment authority
under this subpart, the percentage
change in density shall be calculated
two ways: Using market dominant
volume and using total volume. The
greater of the two results (not using
absolute value) shall be used as the
percentage change in density from the
prior fiscal year.

Subpart E—Retirement Obligation Rate
Authority

§3010.180 Definitions.

(a) The definitions in paragraphs (b)
through (e) of this section apply to this
subpart.

(b) “Amortization payments” mean
the amounts that the Postal Service is
invoiced by the U.S. Office of Personnel
Management to provide for the
liquidation of the specific and
supplemental unfunded liabilities by
statutorily predetermined dates, as
described in §3010.182(a).

(c) “Phase-in period” means the
period of time spanning the fiscal years
of issuance of the first five
determinations following the effective
date of this subpart, as specified by the
timing provisions in § 3010.181.

(d) “Required minimum remittance”
means the minimum amount the Postal
Service is required to remit during a
particular fiscal year, as calculated
under §3010.184.

(e) “Revenue collected under this
subpart” means the amount of revenue
collected during a fiscal year as a result
of all previous rate increases authorized
under this subpart, as calculated under
§3010.184.

§3010.181 Applicability.

(a) This subpart allocates additional
rate authority to provide the Postal
Service with revenue for remittance
towards the statutorily mandated
amortization payments for supplemental
and unfunded liabilities identified in
§3010.182. As described in §3010.184,
for retirement obligation rate authority
to be made available, the Postal Service
must annually remit towards these
amortization payments all revenue
collected under this subpart previously.
The full retirement obligation rate

authority, calculated as described in
§3010.183, shall be phased in over 5
fiscal years, taking into account changes
in volume during the phase-in period. If
combined with an equal rate increase on
Competitive products, the compounded
rate increase resulting from retirement
obligation rate authority is calculated to
generate sufficient additional revenue at
the end of the phase-in period to permit
the Postal Service to remit the entire
invoiced amount of its amortization
ayments.

(b) The Postal Service shall file a
notice with the Commission by
December 31 of each year, until the
conclusion of the phase-in period, that
calculates the amount of retirement
obligation rate authority that is eligible
to be authorized under this subpart.

(c) The Commission shall review the
Postal Service’s notice and determine
how much, if any, rate authority will be
authorized under this subpart. Any rate
authority allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s determination;

(2) Must be included in the
calculation of the maximum rate
adjustment authority in the first
generally applicable rate adjustment
filed after the Commission’s
determination;

(3) Shall lapse if not used in the first
generally applicable rate adjustment
filed after the Commission’s
determination;

(4) Shall lapse if unused, within 12
months of the Commission’s
determination; and

(5) May not be used to generate
unused rate authority, nor shall it affect
existing banked rate authority.

§3010.182 Retirement obligation data
sources.

(a) The amounts of the amortization
payments needed for the calculation of
retirement obligation rate adjustment
authority in § 3010.183 shall be
obtained from notifications to the Postal
Service by the Office of Personnel
Management of annual determinations
of the funding amounts specific to
payments at the end of each fiscal year
for Retiree Health Benefits as computed
under 5 U.S.C. 8909a(d)(2)(B) and
(d)(3)(B)(ii); the Civil Service Retirement
System as computed under 5 U.S.C.
8348(h)(2)(B); and the Federal
Employees Retirement System as
computed under 5 U.S.C. 8423(b)(1)(B),
(b)(2) and (b)(3)(B), filed with the Postal
Service’s section 3652 report.

(b) The values for market dominant
revenue, total revenue and market
dominant volumes needed for the
calculation of retirement obligation rate

authority in § 3010.183 shall be
obtained from values reported in the
Revenue, Pieces, and Weight report,
filed by the Postal Service under

§ 3050.25 of this chapter.

(c) The values for additional rate
authority previously provided under
this subpart, if any, needed for the
calculation of retirement obligation rate
authority in § 3010.182 and the
calculation of required minimum
remittances under § 3010.183 shall be
obtained from the Commission’s prior
determinations.

§3010.183 Calculation of retirement
obligation rate authority.

(a) Formulas—(1) The formula for
calculating the amount of retirement
obligation rate authority available under
this subpart, described in paragraph
(b)(1) of this section, is as follows:

Additional rate authority in fiscal year
T+1 =

1

(1 AP para )5_N 1
TR, T
Where,

T = most recently completed fiscal year

APt = total amortization payment for fiscal
year T

TRt = total revenue in fiscal year T

PARAT = previously authorized retirement
obligation rate authority, compounded
through fiscal year T, expressed as a
proportion of the market dominant rate
base and calculated using the formula in
paragraph (a)(2) of this section as
described in paragraph (b)(2) of this
section

N = number of previously issued
determinations in which retirement
obligation rate authority was made
available under this subpart

(2) The formula for calculating the
amount of previously authorized
retirement obligation rate authority
through fiscal year T, described in
paragraph (b)(2) of this section, is as
follows:

Previously authorized retirement
obligation rate authority through fiscal
year T =

T -1

1- 1_[ (1+7)

t=T—-N

Where,

T = most recently completed fiscal year

r, = retirement obligation rate authority
authorized in fiscal year t

N = number of previously issued
determinations in which retirement
obligation rate authority was made
available under this subpart

(c) Calculations—(1) The amount of
retirement obligation rate authority
available for a fiscal year shall be
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calculated in four steps. First, the ratio
of the total amortization payment for the
fiscal year under review to the total
revenue in the fiscal year under review
shall be added to 1. This sum represents
the factor by which an equal increase in
market dominant and competitive rates
in the fiscal year under review would
generate sufficient additional revenue to
make the full amortization payment. It
does not account, however, for any
previous rate authority authorized
under this subpart. The second step is
therefore to subtract the proportion of
the market dominant rate base resulting
from previously authorized retirement
obligation rate authority. That
proportion is calculated using the
formula in § 3010.184(a)(2) as described
in § 3010.183(b)(2) Third, to amortize
the resulting amount of retirement
obligation rate authority over the
remainder of the phase-in period, the

difference shall be raised to the power
of the inverse of the number of
determinations remaining in the phase-
in period, including the current
determination. Finally, 1 shall be
subtracted from the result to convert
from a proportional change in rates to a
percentage of rate adjustment authority.

(2) The amount of previously
authorized retirement obligation rate
authority shall be calculated in two
steps. First, the sums of 1 and the
amount of retirement obligation rate
authority authorized in each of the
previous fiscal years shall be multiplied
together. This product represents the
compounded amount of such rate
authority, expressed as a net rate
increase. To express this product as a
proportion of the market dominant rate
base, the second step is to subtract the
inverse of this product from 1.

T -1

MpRy [ 1-{ | | 1+ @0

Where,

T = most recently completed fiscal year

MDRt = market dominant revenue in fiscal
year T

N = number of previously issued
determinations in which retirement
obligation rate authority was made
available under this subpart

0,
1,

E
(D—Z> (QMDVy) + Tt 011 QMDY;

t=T—-N

1 = retirement obligation rate authority
authorized in fiscal year t

p« = prorated fraction of r, that was in effect
during fiscal year T, calculated using the
formula in paragraph (a)(2) of this
section, as described in paragraph (b)(2)
of this section

§3010.184 Required minimum
remittances.

(a) Minimum remittances. During
each fiscal year subsequent to the year
of the effective date of this subpart, the
Postal Service shall remit towards the
liabilities identified in § 3010.182 an
amount equal to or greater than the
amount of revenue collected as a result
of all previous rate increases under this
subpart during the previous fiscal year,
as calculated using the formulas in
paragraph (b) of this section, as
described in paragraph (c) of this
section.

(b) Formulas—(1) The formula for
calculating the amount of revenue
collected under this subpart during a
fiscal year, described in paragraph (c)(1)
of this section, is as follows:

Amount of revenue =

(2) The formula for calculating the
prorated fraction of retirement
obligation rate authority authorized in a
particular fiscal year t that was in effect
during the most recently completed
fiscal year, described in paragraph (c)(2)
of this section, is as follows:

Prorated fraction =

if 7 was not in effect during fiscal year T
if 7. was in effect for all of fiscal year T

MDV,

Where,

T = most recently completed fiscal year

1, = retirement obligation rate authority
authorized under this subpart in fiscal
year t

Q = the number of the quarter during the
fiscal year of the effective date of the
price increase including retirement
obligation rate authority made available
under this subpart

Eq = number of days in quarter Q subsequent
to and including the effective date of the
price increase

Dg = total number of days in quarter Q

QMDV,, = market dominant volume in
quarter Q

MDVr = market dominant volume in fiscal
year T

(c) Calculations—(1) The amount of
revenue collected under this subpart

during a fiscal year, as calculated by the
formula in paragraph (a)(1) of this
section, shall be calculated in three
steps. First, the sums of 1 and the
amount of retirement obligation rate
authority made available under this
subpart during each previous fiscal
year—prorated to account for mid-year
price increases as described in
paragraph (b)(2) of this section—shall by
multiplied together. This product
represents the proportion by which
prices were higher during the most
recently completed during the fiscal
year as a result of retirement obligation
rate authority. Second, to express this
net price increase as a proportion of
market dominant revenue, the inverse of

, ifry came into effect during fiscal year T

this product shall be subtracted from 1.
Finally, the result shall be multiplied by
market dominant revenue for the fiscal
year to change the proportion into a
dollar amount.

(2) The prorated fraction of retirement
obligation rate authority authorized in a
particular fiscal year that was in effect
during the most recently completed
fiscal year, as calculated by the formula
in paragraph (b)(2) of this section, shall
be a piecewise function of three parts.
First, if the retirement obligation rate
authority authorized in a particular year
was not in effect during the most
recently completed fiscal year, the
prorated fraction shall be 0. Second, if
the retirement obligation rate authority
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authorized in a particular year was in
effect during the entirety of the most
recently completed fiscal year, the
prorated fraction shall be 1. Finally, if
the retirement obligation rate authority
authorized in a particular fiscal year
was used to raise prices during the most
recently completed fiscal year, the
prorated fraction shall be the proportion
of volume sent during the fiscal year
after that rate increase went into effect.

(c) This proportion shall be calculated
in four steps. First, the number of days
of the fiscal quarter after and including
the effective date of the price
adjustment including the retirement
obligation rate authority shall be
divided by the total number of days in
that fiscal quarter. This quotient
determines the proportion of days in
that quarter in which the higher rates
were in effect. Second, that quotient
shall be multiplied by the market
dominant volume from that fiscal
quarter to determine the amount of
volume during the quarter receiving the
higher rates. Third, that product shall be
added to the market dominant volume
from any subsequent quarters of the
fiscal year because the volume in those
quarters was also sent under the higher
rates. Finally, this sum shall be divided
by the total market dominant volume
from the fiscal year to determine the
proportion of annual volume sent after
the rate increase went into effect.

§3010.185 Forfeiture.

(a) If any of the circumstances
described in paragraphs (b) through (d)
of this section occur, the Postal Service
shall not be eligible for future retirement
obligation rate authority under this
subpart, and the Commission may
commence additional proceedings as
appropriate.

(b) If, subsequent to 45 calendar days
after the effective date of this subpart
and prior to the end of the phase-in
period, the Postal Service fails to timely
file the notice required under
§3010.181(b);

(c) In any fiscal year in which
retirement obligation rate authority was
determined to be available under this
subpart, the Postal Service fails to
timely file under § 3010.122 for a rate
increase including the full amount of
retirement obligation rate authority
authorized under this subpart during
that fiscal year, to take effect prior to the
end of that fiscal year; or

(d) In any fiscal year including or
subsequent to the first fiscal year in
which rate authority under this subpart
was used to adjust market dominant
rates, the Postal Service’s total payments
towards the supplemental and
unfunded liabilities identified in

§3010.182 are not equal to or greater
than the minimum remittance required
for that fiscal year under § 3010.184(a).

Subpart F—Performance-Based Rate
Authority

§3010.200 Applicability.

(a) This subpart allocates
performance-based rate authority of 1
percentage point for each class of mail,
which is available upon meeting or
exceeding both an operational
efficiency-based requirement and
adhering to a service standard-based
requirement. This rate authority is
allocated based on both meeting the
operational efficiency-based
requirement appearing in § 3010.201
and meeting the service standard-based
requirement appearing in § 3010.202.

(b) The Postal Service shall file a
notice with the Commission by
December 31 of each year that
demonstrates whether or not
performance-based rate authority is
eligible to be authorized under this
subpart.

(c) The Commission shall review the
Postal Service’s notice and any
challenges filed pursuant to
§3010.202(b) and announce how much,
if any, rate authority will be authorized
under this subpart. Any rate authority
allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s announcement;

(2) Must be included in the
calculation of the maximum rate
adjustment authority in the first
generally applicable rate adjustment
filed after the Commission’s
announcement;

(3) Shall lapse if unused, 12 months
after the Commission’s announcement;
and

(4) May not be used to generate
unused rate authority, nor shall it affect
existing banked rate authority.

§3010.201 Operational efficiency-based
requirement.

The operational efficiency-based
requirement is met if the Postal
Service’s Total Factor Productivity for
the measured fiscal year exceeds the
previous fiscal year as determined by
the Commission.

§3010.202 Service standard-based
requirement.

(a) The service standard-related
criteria is met if all of the Postal
Service’s service standards (including
applicable business rules) for that class
during the applicable fiscal year meet or
exceed the service standards in place for
the prior fiscal year on a nationwide or

substantially nationwide basis as
determined by the Commission.

(b) Any interested person may file a
challenge to the notice provided by the
Postal Service under § 3010.200(b) by
March 15 of each year. The scope of
such a challenge shall be limited to
whether or not the Postal Service’s
service standards (including applicable
business rules) during the applicable
fiscal year met or exceeded the service
standards in place for the prior fiscal
year on a nationwide or substantially
nationwide basis. The Commission shall
issue an order which rules on any
challenge as soon as practicable.

Subpart G—Non-Compensatory
Classes or Products

§3010.220 Applicability.

This subpart is applicable to a class or
product where the attributable cost for
that class or product exceeded the
revenue from that class or product as
determined by the Commission. Section
3010.221 is applicable where the
attributable cost for a product within a
class exceeded the revenue from that
particular product. Section 3010.222 is
applicable where the attributable cost
for an entire class exceeded the revenue
from that class.

§3010.221 Individual product requirement.
Whenever the Postal Service files a
rate adjustment filing affecting a class of

mail which includes a product where
the attributable cost for that product
exceeded the revenue from that product,
as determined by the Commission, the
Postal Service shall increase the rates
for each non-compensatory product by a
minimum of 2 percentage points above
the percentage increase for that class.
This section does not create additional
rate authority applicable to any class of
mail.

§3010.222 Class requirement and
additional class rate authority.

(a) This section provides 2 percentage
points of additional rate authority for
any class of mail where the attributable
cost for that class exceeded the revenue
from that class as determined by the
Commission. This additional rate
authority is optional and may be used
at the Postal Service’s discretion.

(b) The Commission shall announce
how much, if any, rate authority will be
authorized under this subpart. Any rate
authority allocated under this subpart:

(1) Shall be made available to the
Postal Service as of the date of the
Commission’s announcement;

(2) Must be included in the
calculation of the maximum rate
adjustment authority change in rates in
the first generally applicable rate
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adjustment filed after the Commission’s
announcement;

(3) Shall lapse if unused, within 12
months of the Commission’s
announcement; and

(4) May not be used to generate
unused rate authority, nor shall it affect
existing banked rate authority.

Subpart H—Accumulation of Unused
and Disbursement of Banked Rate
Adjustment Authority

§3010.240 General.

Unless a specific exception applies,
unused rate adjustment authority, on a
class-by-class basis, shall be calculated
for each rate adjustment filing. Unused
rate adjustment authority shall be added
to the schedule of banked rate authority
in each instance, and be available for
application to rate adjustments pursuant
to the requirements of this subpart.

§3010.241 Schedule of banked rate
adjustment authority.

Upon the establishment of unused
rate adjustment authority, the Postal
Service shall devise and maintain a
schedule that tracks the establishment
and subsequent use of banked rate
authority on a class-by-class basis. At a
minimum, the schedule must track the
amount of banked rate authority
available immediately prior to the rate
adjustment filing and the amount of
banked rate authority available upon
acceptance of the rates included in the
rate adjustment filing. It shall also track
all changes to the schedule, including
the docket numbers of Commission
decisions affecting the schedule, the
dates and amounts that any rate
authority was generated or subsequently
expended, and the expiration dates of
all rate adjustment authority. The
schedule shall be included with any rate
adjustment filing purporting to modify
the amount of banked rate adjustment
authority.

§3010.242 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are filed
12 months apart or less.

(a) When rate adjustment filings that
involve a rate increase are filed 12
months apart or less, unused rate
adjustment authority for a class is equal
to the difference between the maximum
rate adjustment authority as
summarized by § 3010.127 and
calculated pursuant to subparts C
through H of this part, as appropriate,
and the percentage change in rates for
the class calculated pursuant to
§3010.128, subject to the limitations
described in paragraphs (b) and (c) of
this section.

(b) Unused rate adjustment authority
cannot be generated and is assumed to
be 0 percent for classes subject to
§3010.222, Class requirement and
additional class rate authority.

(c) For rate adjustment filings that
involve a rate increase, unused rate
adjustment authority cannot exceed the
unused portion of rate authority
calculated pursuant to subpart C of this
part.

§3010.243 Calculation of unused rate
adjustment authority for rate adjustments
that involve a rate increase which are filed
more than 12 months apart.

(a) When rate adjustment filings that
involve a rate increase are filed more
than 12 months apart, any interim rate
adjustment authority must first be
added to the schedule of banked rate
authority before the unused rate
adjustment authority is calculated.

(b) Interim rate adjustment authority
for a class is equal to the Base Average
applicable to the second rate adjustment
filing (as developed pursuant to
§3010.142) divided by the Recent
Average utilized in the first rate
adjustment filing (as developed
pursuant to § 3010.142) and subtracting
1 from the quotient. The result is
expressed as a percentage and
immediately added to the schedule of
banked rate authority as of the date the
rate adjustment filing is filed.

(c) Unused rate adjustment authority
for a class is equal to the difference
between the maximum rate adjustment
authority as summarized by §3010.127
and calculated pursuant to subparts C
through H of this part, as appropriate,
and the percentage change in rates for
the class calculated pursuant to
§3010.128, subject to the limitations
described in paragraphs (d) and (e) of
this section.

(d) Unused rate adjustment authority
cannot be generated and is assumed to
be 0 percent for classes subject to
§3010.222, Class requirement and
additional class rate authority.

(e) For rate adjustment filings that
involve a rate increase, unused rate
adjustment authority cannot exceed the
unused portion of rate authority
calculated pursuant to subpart C of this
part.

§3010.244 Calculation of unused rate
adjustment authority for rate adjustments
that only include rate decreases.

(a) For rate adjustment filings that
only include rate decreases, unused rate
adjustment authority for a class is
calculated in two steps. First, the
difference between the maximum rate
adjustment authority as summarized by
§3010.127 and calculated pursuant to
subparts C through H of this part, as

appropriate, for the most recent rate
adjustment that involves a rate increase
and the percentage change in rates for
the class calculated pursuant to
§3010.128(d) is calculated. Second, the
unused rate adjustment authority
generated in the most recent rate
adjustment that involves a rate increase
is subtracted from that result.

(b) Unused rate adjustment authority
generated under paragraph (a) of this
section for a class shall be added to the
unused rate adjustment authority
generated in the most recent rate
adjustment that involves a rate increase
on the schedule maintained under
§3010.241. For purposes of § 3010.244,
the unused rate adjustment authority
generated under paragraph (a) of this
section for a class shall be deemed to
have been added to the schedule
maintained under § 3010.241 on the
same date as the most recent rate
adjustment filing that involves a rate
increase.

(c) For rate adjustment filings that
only include rate decreases, the sum of
unused rate adjustment authority
generated under paragraph (a) of this
section and the unused rate adjustment
authority generated in the most recent
rate adjustment that involves a rate
increase cannot exceed the unused
portion of rate adjustment authority
calculated pursuant to subpart C of this
part in the most recent rate adjustment
that involves a rate increase.

(d) Unused rate adjustment authority
generated under paragraph (a) of this
section shall be subject to the limitation
under § 3010.245, regardless of whether
it is used alone or in combination with
other existing unused rate adjustment
authority.

(e) For rate adjustment filings that
only include rate decreases, unused rate
adjustment authority generated under
this section lapses 5 years from the date
of filing of the most recent rate
adjustment filing that involves a rate
increase.

(f) A rate adjustment filing that only
includes rate decreases that is filed
immediately after a rate adjustment due
to extraordinary or exceptional
circumstances (i.e., without an
intervening rate adjustment involving a
rate increase) may not generate unused
rate adjustment authority.

§3010.245 Application of banked rate
authority.

(a) Banked rate authority may be
applied to any planned rate adjustment
subject to the limitations appearing in
paragraphs (b) through (f) of this
section.

(b) Banked rate authority may only be
applied to a proposal to adjust rates
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after applying rate authority as
described in subparts C through F of
this part and in § 3010.222, Class
requirement and additional class rate
authority.

(c) A maximum of 2 percentage points
of banked rate authority may be applied
to a rate adjustment for any class in any
12-month period. If banked rate
authority is used, it shall be subtracted
from the schedule of banked rate
adjustment authority as of the date of
the final order accepting the rates.

(d) Subject to paragraphs (b) and (c)
of this section, interim rate adjustment
authority may be used to make a rate
adjustment pursuant to the rate
adjustment filing that led to its
calculation. If interim rate adjustment
authority is used to make such a rate
adjustment, the interim rate adjustment
authority generated pursuant to the rate
adjustment filing shall first be added to
the schedule of banked rate adjustment
authority pursuant to § 3010.241 as the
most recent entry. Then, any interim
rate adjustment authority used in
accordance with this paragraph shall be
subtracted from the existing banked rate
adjustment authority using a first-in,
first-out (FIFO) method, beginning 5
years before the instant rate adjustment
filing.

(e) Banked rate authority for a class
must be applied, using a first-in, first-
out (FIFO) method, beginning 5 years
before the instant rate adjustment filing.

(f) Banked rate adjustment authority
calculated under this section shall lapse
5 years from the date of the rate
adjustment filing leading to its
calculation.

Subpart I—Rate Adjustments Due to
Extraordinary and Exceptional
Circumstances

§3010.260 General.

The Postal Service may request to
adjust rates for market dominant
products due to extraordinary or
exceptional circumstances pursuant to
39 U.S.C. 3622(d)(1)(E). The rate
adjustments are not subject to rate
adjustment limitations or the
restrictions on the use of unused rate
adjustment authority. The rate
adjustment request may not include
material classification changes. The
request is subject to public participation
and Commission review within 90 days.

§3010.261 Contents of a request.

(a) Each exigent request shall include
the items specified in paragraphs (b)
through (i) of this section.

(b) A schedule of the planned rates.

(c) Calculations quantifying the
increase for each affected product and
class.

(d) A full discussion of the
extraordinary or exceptional
circumstances giving rise to the request,
and a complete explanation of how both
the requested overall increase and the
specific rate adjustments requested
relate to those circumstances.

(e) A full discussion of why the
requested rate adjustments are necessary
to enable the Postal Service, under best
practices of honest, efficient, and
economical management, to maintain
and continue the development of postal
services of the kind and quality adapted
to the needs of the United States.

(f) A full discussion of why the
requested rate adjustments are
reasonable and equitable as among types
of users of market dominant products.

(g) An explanation of when, or under
what circumstances, the Postal Service
expects to be able to rescind the exigent
rate adjustments in whole or in part.

(h) An analysis of the circumstances
giving rise to the exigent request, which
should, if applicable, include a
discussion of whether the circumstances
were foreseeable or could have been
avoided by reasonable prior action.

(i) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely
determination of whether the requested
rate adjustments are consistent with
applicable statutory policies.

§3010.262 Supplemental information.

The Commission may require the
Postal Service to provide clarification of
its request or to provide additional
information in order to gain a better
understanding of the circumstances
leading to the request or the justification
for the specific rate adjustments
requested. The Postal Service shall
include within its request the
identification of one or more
knowledgeable Postal Service official(s)
who will be available to provide prompt
responses to Commission requests for
clarification or additional information.

§3010.263 Docket and notice.

(a) The Commission will establish a
docket for each request to adjust rates
due to extraordinary or exceptional
circumstances, publish notice of the
request in the Federal Register, and post
the filing on its website. The notice
shall include the items specified in
paragraphs (b) through (g) of this
section.

(b) The general nature of the
proceeding.

(c) A reference to legal authority
under which the proceeding is to be
conducted.

(d) A concise description of the
proposals for changes in rates, fees, and
the Mail Classification Schedule.

(e) The identification of an officer of
the Commission to represent the
interests of the general public in the
docket.

(f) A specified period for public
comment.

(g) Such other information as the
Commission deems appropriate.

§3010.264 Public hearing.

(a) The Commission will hold a
public hearing on the Postal Service’s
request. During the public hearing,
responsible Postal Service officials will
appear and respond under oath to
questions from the Commissioners or
their designees addressing previously
identified aspects of the Postal Service’s
request and supporting information.

(b) Interested persons will be given an
opportunity to submit to the
Commission suggested relevant
questions that might be posed during
the public hearing. Such questions, and
any explanatory materials submitted to
clarify the purpose of the questions,
should be filed in accordance with
§3001.9 of this chapter, and will
become part of the administrative record
of the proceeding.

(c) The timing and length of the
public hearing will depend on the
nature of the circumstances giving rise
to the request and the clarity and
completeness of the supporting
materials provided with the request.

(d) If the Postal Service is unable to
provide adequate explanations during
the public hearing, supplementary
written or oral responses may be
required.

§3010.265 Opportunity for comments.

(a) Following the conclusion of the
public hearings and submission of any
supplementary materials, interested
persons will be given the opportunity to
submit written comments on:

(1) The sufficiency of the justification
for an exigent rate adjustment;

(2) The adequacy of the justification
for adjustments in the amounts
requested by the Postal Service; and

(3) Whether the specific rate
adjustments requested are reasonable
and equitable.

(b) An opportunity to submit written
reply comments will be given to the
Postal Service and other interested
persons.

§3010.266 Deadline for Commission
decision.

Requests under this subpart seek rate
relief required by extraordinary or
exceptional circumstances and will be
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treated with expedition at every stage. It
is Commission policy to provide
appropriate relief as quickly as possible
consistent with statutory requirements
and procedural fairness. The
Commission will act expeditiously on
the Postal Service’s request, taking into
account all written comments. In every
instance, a Commission decision will be
issued within 90 days of the filing of an
exigent request.

§3010.267 Treatment of banked rate
adjustment authority.

(a) Each request will identify the
banked rate adjustment authority
available as of the date of the request for
each class of mail and the available
amount for each of the preceding 5
years.

(b) Rate adjustments may use existing
banked rate adjustment authority in
amounts greater than the limitations
described in § 3010.245.

(c) Increases will exhaust all banked
rate adjustment authority for each class
of mail before imposing additional rate
adjustments in excess of the maximum
rate adjustment for any class of mail.

Subpart J—Workshare Discounts

§3010.280 Applicability.

This subpart is applicable whenever
the Postal Service proposes to adjust a
rate associated with a workshare
discount. For the purpose of this
subpart, the cost avoided by the Postal
Service for not providing the applicable
service refers to the amount identified
in the most recently applicable Annual
Compliance Determination, unless the
Commission otherwise provides.

§3010.281 Calculation of passthroughs for
workshare discounts.

For the purpose of this subpart, the
percentage passthrough for any
workshare discount shall be calculated
by dividing the workshare discount by
the cost avoided by the Postal Service
for not providing the applicable service
and expressing the result as a
percentage.

§3010.282 Increased pricing efficiency.

(a) For a workshare discount that is
equal to the cost avoided by the Postal
Service for not providing the applicable
service, no proposal to adjust a rate
associated with that workshare discount
may change the size of the discount.

(b) For a workshare discount that
exceeds the cost avoided by the Postal
Service for not providing the applicable
service, no proposal to adjust a rate
associated with that workshare discount
may increase the size of the discount.

(c) For a workshare discount that is
less than the cost avoided by the Postal

Service for not providing the applicable
service, no proposal to adjust a rate
associated with that workshare discount
may decrease the size of the discount.

§3010.283 Limitations on excessive
discounts.

(a) No proposal to adjust a rate may
set a workshare discount that would
exceed the cost avoided by the Postal
Service for not providing the applicable
service, unless at least one of the
following reasons provided in
paragraphs (b) through (e) of this section
applies.

(b) The proposed workshare discount
is associated with a new postal service,
a change to an existing postal service, or
a new workshare initiative.

(c) The proposed workshare discount
is a minimum of 20 percent less than
the existing workshare discount.

(d) The proposed workshare discount
is set in accordance with a Commission
order issued pursuant to § 3010.286.

(e) The proposed workshare discount
is provided in connection with a
subclass of mail, consisting exclusively
of mail matter of educational, cultural,
scientific, or informational value (39
U.S.C. 3622(e)(2)(C)) and is in
compliance with § 3010.285(c).

§3010.284 Limitations on discounts below
avoided cost.

(a) No proposal to adjust a rate may
set a workshare discount that would be
below the cost avoided by the Postal
Service for not providing the applicable
service, unless at least one of the
following reasons provided in
paragraphs (b) through (e) of this section
applies.

(b) The proposed workshare discount
is associated with a new postal service,
a change to an existing postal service, or
a new workshare initiative.

(c) The proposed workshare discount
is a minimum of 20 percent more than
the existing workshare discount.

(d) The proposed workshare discount
is set in accordance with a Commission
order issued pursuant to § 3010.286.

(e) The percentage passthrough for the
proposed workshare discount is at least
85 percent.

§3010.285 Proposal to adjust a rate
associated with a workshare discount.

(a) Each proposal to adjust a rate
associated with a workshare discount
shall be supported by substantial
evidence and demonstrate that each
proposed workshare discount has been
set in compliance with 39 U.S.C.
3622(e) and this subpart. Substantial
evidence means such relevant evidence
as a reasonable mind might accept as
adequate to support a conclusion.

(b) For each proposed workshare
discount that would exceed the cost
avoided by the Postal Service for not
providing the applicable service, the
rate adjustment filing shall indicate the
applicable paragraph of § 3010.283
under which the Postal Service is
justifying the excessive discount and
include any relevant analysis
supporting the claim.

(c) For each proposed workshare
discount that is provided in connection
with a subclass of mail, consisting
exclusively of mail matter of
educational, cultural, scientific, or
informational value (39 U.S.C.
3622(€)(2)(C)), would exceed the cost
avoided by the Postal Service for not
providing the applicable service, and
would not be set in accordance with at
least one specific provision appearing in
§ 3010.283(b) through (d), the rate
adjustment filing shall provide the
information specified in paragraphs
(c)(1) through (3) of this section:

(1) The number of mail owners
receiving the workshare discount during
the most recent full fiscal year and for
the current fiscal year to date;

(2) The number of mail owners for the
applicable product or products in the
most recent full fiscal year and for the
current fiscal year to date; and

(3) An explanation of how the
proposed workshare discount would
promote the public interest, even
though the proposed workshare
discount would substantially exceed the
cost avoided by the Postal Service.

(d) For each proposed workshare
discount that would be below the cost
avoided by the Postal Service for not
providing the applicable service, the
rate adjustment filing shall indicate the
applicable paragraph of § 3010.284
under which the Postal Service is
justifying the discount that is below the
cost avoided and include any relevant
analysis supporting the claim.

§3010.286 Application for waiver.

(a) In every instance in which the
Postal Service determines to adjust a
rate associated with a workshare
discount in a manner that does not
comply with the limitations imposed by
§§3010.283 through 3010.284, the
Postal Service shall file an application
for waiver. The Postal Service must file
any application for waiver at least 60
days prior to filing the proposal to
adjust a rate associated with the
applicable workshare discount. In its
application for waiver, the Postal
Service shall indicate the approximate
filing date for its next rate adjustment
filing.

(b) The application for waiver shall be
supported by a preponderance of the
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evidence and demonstrate that a waiver
from the limitations imposed by
§§3010.283 through 3010.284 should be
granted. Preponderance of the evidence
means proof by information that,
compared with that opposing it, leads to
the conclusion that the fact at issue is
more probably true than not.

(c) The application for waiver shall
include a specific and detailed
statement signed by one or more
knowledgeable Postal Service official(s)
who sponsors the application and
attests to the accuracy of the
information contained within the
statement. The statement shall set forth
the information specified in paragraphs
(c)(1) through (8) of this section, as
applicable to the specific workshare
discount for which a waiver is sought:

(1) The reason(s) why a waiver is
alleged to be necessary (with
justification thereof), including all
relevant supporting analysis and all
assumptions relied upon.

(2) The length of time for which a
waiver is alleged to be necessary (with
justification thereof).

(3) For each subsequent rate
adjustment filing planned to occur
during the length of time for which a
waiver is sought, a representation of the
proposed minimum amount of the
change to the workshare discount.

(4) For a claim that the amount of the
workshare discount exceeding the cost
avoided by the Postal Service for not
providing the applicable service is
necessary in order to mitigate rate shock
(39 U.S.C. 3622(e)(2)(B)), the Postal
Service shall provide an explanation
addressing all of the items specified in
paragraphs (c)(4)(i) through (iii) of this
section:

(i) A description of the customers that
the Postal Service claims would be
adversely affected.

(ii) Prices and volumes for the
workshare discount at issue (the
benchmark and workshared mail
category) for the last 10 years.

(iii) Quantitative analysis or, if not
available, qualitative analysis indicating
the nature and extent of the likely harm
to the customers that would result from
setting the workshare discount in
compliance with § 3010.283(c).

(5) For a claim that setting an
excessive or low workshare discount
closer or equal to the cost avoided by
the Postal Service for not providing the
applicable service would impede the
efficient operation of the Postal Service,
the Postal Service shall provide an
explanation addressing all of the items
specified in paragraphs (c)(5)(i) through
(iii) of this section:

(i) A description of the operational
strategy at issue.

(ii) Quantitative analysis or, if not
available, qualitative analysis indicating
how the workshare discount at issue is
related to that operational strategy.

(iii) How setting the workshare
discount in compliance with
§3010.283(c) or § 3010.284(c),
whichever is applicable, would impede
that operational strategy.

(6) For a claim that reducing or
eliminating the excessive workshare
discount would lead to a loss of volume
in the affected category of mail and
reduce the aggregate contribution to the
Postal Service’s institutional costs from
the mail that is subject to the discount
(39 U.S.C. 3622(e)(3)(A)), the Postal
Service shall provide an explanation
addressing all of the items specified in
paragraphs (c)(6)(i) through (iii) of this
section:

(i) A description of the affected
category of mail.

(ii) Quantitative analysis or, if not
available, qualitative analysis indicating
the expected loss of volume and
reduced contribution that is claimed
would result from reducing or
eliminating the excessive workshare
discount.

(iii) How setting the excessive
workshare discount in compliance with
§3010.283(c) would lead to the
expected loss of volume and reduced
contribution.

(7) For a claim that reducing or
eliminating the excessive workshare
discount would result in a further
increase in the rates paid by mailers not
able to take advantage of the workshare
discount (39 U.S.C. 3622(e)(3)(B)), the
Postal Service shall provide an
explanation addressing all of the items
specified in paragraphs (c)(7)(i) through
(iii) of this section:

(i) A description of the mailers not
able to take advantage of the discount.

(ii) Quantitative analysis or, if not
available, qualitative analysis indicating
the expected size of the rate increase
that is claimed would result in the rates
paid by mailers not able to take
advantage of the discount.

(iii) How setting the excessive
workshare discount in compliance with
§3010.283(c) would result in a further
increase in the rates paid by mailers not
able to take advantage of the discount.

(8) Any other relevant factors or
reasons to support the application for
waiver.

(d) Unless the Commission otherwise
provides, commenters will be given at
least 7 calendar days to respond to the
application for waiver after it has been
filed by the Postal Service.

(e) To better evaluate the waiver
application, the Commission may, on its
own behalf or by request of any

interested person, order the Postal
Service to provide experts on the subject
matter of the waiver application to
participate in technical conferences,
prepare statements clarifying or
supplementing their views, or answer
questions posed by the Commission or
its representatives.

(f) For a proposed workshare discount
that would exceed the cost avoided by
the Postal Service for not providing the
applicable service, the application for
waiver shall be granted only if at least
one provision appearing in 39 U.S.C.
3622(e)(2)(A) through (e)(2)(D) or 39
U.S.C. 3622(e)(3)(A) through (e)(3)(B) is
determined to apply.

(g) For a proposed workshare discount
that would be set below the cost
avoided by the Postal Service for not
providing the applicable service, the
application for waiver shall be granted
only if setting the workshare discount
closer or equal to the cost avoided by
the Postal Service for not providing the
applicable service would impede the
efficient operation of the Postal Service.

(h) The Commission will issue an
order announcing, at a minimum,
whether the requested waiver will be
granted or denied no later than 21 days
following the close of any comment
period(s). An order granting the
application for waiver shall specify all
conditions upon which the waiver is
granted, including the date upon which
the waiver shall expire.

PART 3020—PRODUCT LISTS

m 2. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631;
3642; 3682.

m 3. Amend § 3020.32 by revising
paragraphs (a) and (b) to read as follows:

§3020.32 Supporting justification.
* * * * *

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any
applicable Commission directives and
orders;

(b) Explain why, as to market
dominant products, the change is not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code;

* * * * *
m 4. Amend § 3020.52 by revising
paragraphs (a) and (b) to read as follows:

§3020.52 Supporting justification.
* * * * *

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
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requirements of this part and any
applicable Commission directives and
orders;

(b) Explain why, as to market
dominant products, the change is not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code;

* * * * *

m 5. Amend § 3020.72 by revising
paragraphs (a) and (b) to read as follows:

§3020.72 Supporting justification.

* * * * *

(a) Explain the reason for initiating
the docket and explain why the change
is not inconsistent with the applicable
requirements of this part and any
applicable Commission directives and
orders;

(b) Explain why, as to market
dominant products, the change is not
inconsistent with the policies and the
applicable criteria of chapter 36 of title
39 of the United States Code;

* * * * *

m 6. Amend § 3020.81 by revising
paragraph (b)(1) to read as follows:

§3020.81 Supporting justification for
material changes to product descriptions.
* * * * *

(b)(1) As to market dominant
products, explain why the changes are
not inconsistent with the policies and
the applicable criteria of chapter 36 of
title 39 of the United States Code, the
applicable requirements of this part, and
any applicable Commission directives

and orders; or
* * * * *

m 7. Amend § 3020.82 by revising
paragraph (e) to read as follows:

§3020.82 Docket and notice of material
changes to product descriptions.
* * * * *

(e) Provide interested persons with an
opportunity to comment on whether the
proposed changes are consistent with
the policies and the applicable criteria
of chapter 36 of title 39 of the United
States Code, the applicable
requirements of this part, and any
applicable Commission directives and
orders.

m 8. Amend § 3020.90 by revising
paragraph (c)(2) to read as follows:

§3020.90 Minor corrections to product
descriptions.
* * * * *

(C) L

(2) Explain why the proposed
corrections are consistent with the
policies and the applicable criteria of
chapter 36 of title 39 of the United
States Code, the applicable
requirements of this part, and any

applicable Commission directives and

orders; and
* * * * *

m 9. Amend § 3020.91 by revising
paragraph (e) to read as follows:

§3020.91 Docket and notice of minor
corrections to product descriptions.
* * * * *

(e) Provide interested persons with an
opportunity to comment on whether the
proposed corrections are consistent with
the policies and the applicable criteria
of chapter 36 of title 39 of the United
States Code, the applicable
requirements of this part, and any
applicable Commission directives and
orders.

m 10. Add subpart G to read as follows:

Subpart G—Requests for Market Dominant

Negotiated Service Agreements

Sec.

3020.120 General.

3020.121 Additional supporting
justification for negotiated service
agreements.

3020.122 Data collection plan and report for
negotiated service agreements.

§3020.120 General.

This subpart imposes additional
requirements whenever there is a
request to add a negotiated service
agreement to the market dominant
product list. The additional supporting
justification appearing in § 3020.121
also should be provided whenever the
Postal Service proposes to modify the
terms of an existing market dominant
negotiated service agreement.
Commission findings that the addition
of a special classification is not
inconsistent with 39 U.S.C. 3622 are
provisional and subject to subsequent
review. No rate(s) shall take effect until
45 days after the Postal Service files a
request for review of a notice of a new
rate or rate(s) adjustment specifying the
rate(s) and the effective date.

§3020.121 Additional supporting
justification for negotiated service
agreements.

(a) Each request shall also include the
items specified in paragraphs (b)
through (j) of this section.

(b) A copy of the negotiated service
agreement.

(c) The planned effective date(s) of the
planned rates.

(d) The identity of a responsible
Postal Service official who will be
available to provide prompt responses
to requests for clarification from the
Commission.

(e) A statement identifying all parties
to the agreement and a description
clearly explaining the operative
components of the agreement.

(f) Details regarding the expected
improvements in the net financial
position or operations of the Postal
Service (39 U.S.C. 3622(c)(10)(A)(@i) and
(ii)). The projection of the change in net
financial position as a result of the
agreement shall be based on accepted
analytical principles. The projection of
the change in net financial position as
a result of the agreement shall include
for each year of the agreement:

(1) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service absent the
implementation of the negotiated
service agreement;

(2) The estimated mailer-specific
costs, volumes, and revenues of the
Postal Service which result from
implementation of the negotiated
service agreement;

(3) An analysis of the effects of the
negotiated service agreement on the
contribution to institutional costs from
mailers not party to the agreement;

(4) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be
provided, together with a discussion of
the currency and reliability of those
costs and their suitability as a proxy for
the mailer-specific costs; and

(5) If the Postal Service believes the
Commission’s accepted analytical
principles are not the most accurate and
reliable methodology available:

(i) An explanation of the basis for that
belief; and

(ii) A projection of the change in net
financial position resulting from the
agreement made using the Postal
Service’s alternative methodology.

(g) An identification of each
component of the agreement expected to
enhance the performance of mail
preparation, processing, transportation,
or other functions in each year of the
agreement, and a discussion of the
nature and expected impact of each
such enhancement.

(h) Details regarding any and all
actions (performed or to be performed)
to assure that the agreement will not
result in unreasonable harm to the
marketplace (39 U.S.C. 3622(c)(10)(B)).

(i) A discussion in regard to how
functionally similar negotiated service
agreements will be made available on
public and reasonable terms to similarly
situated mailers.

(j) Such other information as the
Postal Service believes will assist the
Commission in issuing a timely
determination of whether the requested
changes are consistent with applicable
statutory policies.
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§3020.122 Data collection plan and report
for negotiated service agreements.

(a) The Postal Service shall include
with any request concerning a
negotiated service agreement a detailed
plan for providing data or information
on actual experience under the
agreement sufficient to allow evaluation
of whether the negotiated service
agreement operates in compliance with
39 U.S.C. 3622(c)(10).

(b) A data report under the plan is due
60 days after each anniversary date of
implementation and shall include, at a
minimum, the following information for
each 12-month period the agreement has
been in effect:

(1) The change in net financial
position of the Postal Service as a result
of the agreement. This calculation shall
include for each year of the agreement:

(i) The actual mailer-specific costs,
volumes, and revenues of the Postal
Service;

(ii) An analysis of the effects of the
negotiated service agreement on the net
overall contribution to the institutional
costs of the Postal Service; and

(iii) If mailer-specific costs are not
available, the source and derivation of
the costs that are used shall be
provided, including a discussion of the
currency and reliability of those costs
and their suitability as a proxy for the
mailer-specific costs.

(2) A discussion of the changes in
operations of the Postal Service that
have resulted from the agreement. This
shall include, for each year of the
agreement, identification of each
component of the agreement known to
enhance the performance of mail
preparation, processing, transportation,
or other functions in each year of the
agreement.

(3) An analysis of the impact of the
negotiated service agreement on the
marketplace, including a discussion of
any and all actions taken to protect the
marketplace from unreasonable harm.

PART 3050—PERIODIC REPORTING

m 11. The authority citation for part
3050 continues to read as follows:

Authority: 39 U.S.C. 503; 3651; 3652;
3653.

m 12. Amend § 3050.20 by revising
paragraph (c) to read as follows:

§3050.20 Compliance and other analyses
in the Postal Service’s section 3652 report.
* * * * *

(c) It shall address such matters as
non-compensatory rates and failures to
achieve stated goals for on-time delivery
standards. A more detailed analysis is
required when the Commission
observed and commented upon the

same matter in its Annual Compliance

Determination for the previous fiscal

year.

m 13. Amend § 3050.21 by:

m a. Revising paragraphs (a), (e), and

(m); and

m b. Adding paragraphs (n) and (o).
The revisions and additions read as

follows:

§3050.21 Content of the Postal Service’s
section 3652 report.

(a) No later than 90 days after the
close of each fiscal year, the Postal
Service shall submit a report to the
Commission analyzing its cost, volume,
revenue, rate, and service information in
sufficient detail to demonstrate that all
products during such year comply with
all applicable provisions of title 39 of
the United States Code. The report shall
provide the items in paragraphs (b)
through (o) of this section.

(e) For each market dominant
workshare discount offered during the
reporting year:

(1) The per-item cost avoided by the
Postal Service by virtue of such
discount;

(2) The percentage of such per-item
cost avoided that the per-item
workshare discount represents;

(3) The per-item contribution made to
institutional costs;

(4) The factual and analytical bases
for any claim that one or more of the
exception provisions of 39 U.S.C.
3622(e)(2)(A) through (e)(2)(D) or 39
U.S.C. 3622(e)(3)(A) through (e)(3)(B)
apply; and

(5) For each workshare discount that
is provided in connection with a
subclass of mail, consisting exclusively
of mail matter of educational, cultural,
scientific, or informational value (39
U.S.C. 3622(e)(2)(C)), exceeded the cost
avoided by the Postal Service for not
providing the applicable service, and
was not set in accordance with at least
one specific provision appearing in
§3010.262(b) through (d) of this
chapter, the information specified in
paragraphs (5)(i) through (iii) of this
section:

(i) The number of mail owners
receiving the workshare discount;

(ii) The number of mail owners for the
applicable product or products; and

(iii) An explanation of how the
workshare discount promotes the public
interest, even though the workshare
discount substantially exceeds the cost
avoided by the Postal Service.

(1) For the Inbound Letter Post
product, provide revenue, volume,
attributable cost, and contribution data
by Universal Postal Union country

group and by shape for the fiscal year
subject to review and each of the
preceding 4 fiscal years;

(m) Input data and calculations used
to produce the annual Total Factor
Productivity estimates;

(n) Copies of notifications to the
Postal Service by the Office of Personnel
Management (OPM) of annual
determinations of the funding amounts
specific to payments at the end of each
fiscal year computed under 5 U.S.C.
8909a(d)(2)(B) and 5 U.S.C.
8909a(d)(3)(B)(ii); 5 U.S.C. 8348(h)(2)(B)
and 5 U.S.C. 8423(b)(3)(B); 5 U.S.C.
8423(b)(1)(B) and 5 U.S.C. 8423(b)(2);
and

(o) Provide any other information that
the Postal Service believes will help the
Commission evaluate the Postal
Service’s compliance with the
applicable provisions of title 39 of the
United States Code.

m 14. Add § 3050.55 to read as follows:

§3050.55 Information pertaining to cost
reduction initiatives.

(a) The reports in paragraphs (b)
through (f) of this section shall be filed
with the Commission at the times
indicated.

(b) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a financial report that analyzes cost
data from the fiscal year. For purposes
of this paragraph, the percentage change
shall compare the fiscal year under
review to the previous fiscal year. At a
minimum, the report shall include:

(1) For all market dominant mail, the
percentage change in total unit
attributable cost;

(2) For each market dominant mail
product, the percentage change in unit
attributable cost;

(3) For the system as a whole, total
average cost per piece, which includes
all Postal Service competitive and
market dominant attributable costs and
institutional costs,

(4) The percentage change in total
average cost per piece;

(5) Market dominant unit attributable
cost by product;

(6) If the percentage change in unit
attributable cost for a market dominant
mail product is more than 0.0 percent
and exceeds the percentage change in
total market dominant mail unit
attributable cost, then the following
information shall be provided:

(i) Unit attributable cost workpapers
for the product disaggregated into the
following cost categories: Mail
processing unit cost, delivery unit cost,
vehicle service driver unit cost,
purchased transportation unit cost,
window service unit cost, and other unit
cost;
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(ii) A narrative that identifies cost
categories that are driving above average
increases in unit attributable cost for the
product and explains the reason for the
above-average increase; and

(iii) A specific plan to reduce unit
attributable cost for the product.

(7) An analysis of volume trends and
mail mix changes for each market
dominant mail product from fiscal year
2017 through the end of the fiscal year
under review, which shall include at a
minimum:

(i) A comparison of actual unit
attributable costs and estimated unit
attributable costs for each market
dominant mail product, using the
volume distribution from fiscal year
2017;

(ii) A narrative that identifies the
drivers of change in volume trends and
the mail mix; and

(iii) A narrative that explains the
methodology used to calculate the
estimated unit attributable costs as
required by paragraph (b)(7)(i) of this
section.

(c) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report with analysis of each
planned cost reduction initiative that is
expected to require Postal Service total
expenditures of $5 million or more over
the duration of the initiative. At a
minimum, the report shall include:

(1) A narrative that describes each
cost reduction initiative planned for
future fiscal years, including the status,
the expected total expenditure, start
date, end date, and any intermediate
deadlines;

(2) Identification of a metric to
measure the impact of each planned
cost reduction initiative identified in
paragraph (c)(1) of this section, a
narrative describing the selected metric,
a narrative explaining the reason for
selecting that metric, and a schedule
approximating the months and fiscal
years in which the cost reduction
impact is expected to be measureable;

(3) Estimates of the expected impact
of each planned cost reduction
initiative, with supporting workpapers,

using the metric identified in paragraph
(c)(2) of this section, total market
dominant mail attributable unit cost,
and total unit cost as calculated
pursuant to paragraph (b)(3) of this
section.

(d) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report that describes each active
cost reduction initiative during the
fiscal year which incurred or is
expected to incur Postal Service
expenditures of $5 million or more over
the duration of the initiative. Ata
minimum, the report shall include:

(1) The information described in
paragraphs (c)(1) through (c)(3) of this
section, based on actual data for the
fiscal year, and a specific statement as
to whether the initiative actually
achieved the expected impact as
measured by the selected metric;

(2) An explanation of the trends,
changes, or other reasons that caused
any variance between the actual
information provided under paragraph
(d)(1) of this section and the estimated
information previously provided under
paragraphs (c)(1) through (c)(3) of this
section, if applicable;

(3) A description of any mid-
implementation adjustments the Postal
Service has taken or will take to align
the impacts with the schedule; and

(4) Any revisions to the schedule of
cost reduction impacts for future fiscal
years.

(e) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report that summarizes all projects
associated with a Decision Analysis
Report for the fiscal year. At a
minimum, the report shall include:

(1) A description of each project;

(2) The status of each project;

(3) An estimate of cost savings or
additional revenues from each project;
and

(4) The return on investment expected
from each project.

(f) Within 95 days after the end of
each fiscal year, the Postal Service shall
file a report that summarizes all planned
projects that will require a Decision

Analysis Report in the next fiscal year.
At a minimum, the report shall include:

(1) A description of each planned
project;

(2) The status of each project;

(3) An estimate of the cost savings or
additional revenues expected from each
project; and

(4) The return on investment expected
from each project.

m 15. Amend § 3050.60 by:
m a. Revising paragraph (a);
m b. Removing paragraph (e);
m c. Redesignating paragraphs (f) and (g)
as paragraphs (e); and (f).
The revision reads as follows:

§3050.60 Miscellaneous reports and
documents.

(a) The reports in paragraphs (b)
through (f) of this section shall be

provided at the times indicated.
* * * * *

PART 3055—SERVICE
PERFORMANCE AND CUSTOMER
SATISFACTION REPORTING

m 16. The authority citation for part
3055 continues to read as follows:

Authority: 39 U.S.C. 503; 3622(a); 3652(d)
and (e); 3657(c).

m 17. Amend § 3055.2 by revising
paragraph (c) to read as follows:

§3055.2 Contents of the annual report of
service performance achievements.
* * * * *

(c) The applicable service standard(s)
for each product. If there has been a
change to a service standard(s) since the
previous report, a description of and
reason for the change shall be provided.
If there have been no changes to service
standard(s) since the previous report, a
certification stating this fact shall be
provided.

* * * * *

By the Commission.
Darcie S. Tokioka,
Acting Secretary.
[FR Doc. 2019-26573 Filed 12-10-19; 8:45 am]
BILLING CODE 7710-FW-P
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DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service
[Docket No. RBS—-19-CO-OP-0018]
Inviting Applications for Value-Added

Producer Grants and Solicitation of
Grant Reviewers

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Notice.

SUMMARY: This Notice announces that
the Rural Business-Cooperative Service
(Agency) is accepting applications for
the Value-Added Producer Grant
(VAPG) program. Approximately $37
million is currently available. The
Agency may also utilize any funding
that become available after publishing
this notice. The Agency will publish the
program funding level on the Rural
Development website (https://
www.rd.usda.gov/programs-services/
value-added-producer-grants). Section
VII also announces solicitation of non-
Federal independent grant reviewers to
evaluate and score applications
submitted under this Notice.

DATES: You must submit your
application by March 10, 2020 or it will
not be considered for funding. Paper
applications must be postmarked and
mailed, shipped or sent overnight by
this date. You may also hand carry your
application to one of our field offices,
but it must be received by close of
business on the deadline date.
Electronic applications are permitted
via http://www.grants.gov only and
must be received before Midnight
Eastern time on March 5, 2020. Late
applications are not eligible for grant
funding under this Notice.

ADDRESSES: You should contact your
USDA Rural Development State Office if
you have questions about eligibility or
submission requirements. You are
encouraged to contact your State Office
well in advance of the application

deadline to discuss your project and to
ask any questions about the application
process. Application materials are
available at http://www.rd.usda.gov/
programs-services/value-added-
producer-grants.

If you want to submit an electronic
application, follow the instructions for
the VAPG funding announcement on
http://www.grants.gov. Please review
the Grants.gov website at http://
grants.gov/applicants/organization-
registration.html for instructions on the
process of registering your organization
as soon as possible to ensure you are
able to meet the electronic application
deadline. If you want to submit a paper
application, send it to the State Office
located in the State where your project
will primarily take place. You can find
State Office Contact information at
http://www.rd.usda.gov/contact-us/
state-offices.

FOR FURTHER INFORMATION CONTACT:
Grants Division, Cooperative Programs,
Rural Business-Cooperative Service,
United States Department of
Agriculture, 1400 Independence Avenue
SW, MS 3253, Room 4008-South,
Washington, DC 20250-3253, or call
202-690-1374.

SUPPLEMENTARY INFORMATION:

Preface

The Agency encourages applications
that will support recommendations
made in the Rural Prosperity Task Force
report to help improve life in rural
America. www.usda.gov/ruralprosperity.
Applicants are encouraged to consider
projects that provide measurable results
in helping rural communities build
robust and sustainable economies
through strategic investments in
infrastructure, partnerships and
innovation.

Key strategies include:
¢ Achieving e-Connectivity for rural
America
Developing the Rural Economy
Harnessing Technological Innovation
Supporting a Rural Workforce
Improving Quality of Life
Please note the following:

Hemp projects: VAPG applications
proposing projects related to Hemp as
defined in the Agriculture Improvement
Act of 2018, Public Law 115-334, will
be considered for funding if the projects
meets all program eligibility
requirements, including currently
producing Hemp with a valid producer

license and verifiable compliance with
regulations published by the
Agricultural Marketing Service at 7 CFR
part 990 and the Rural Business-
Cooperative Service at 7 CFR 4284,
subpart J.

Local Agriculture Marketing Program
(LAMP) Food Safety Implementation:
Until Farm Bill implementation is
finalized via the Agency rulemaking
process, there will not be food safety
reserve funding. Food safety training,
certifications, and supplies that are
eligible under the current program
regulation may continue to be included
in the work plan/budget.

Overview

Federal Agency Name: USDA Rural
Business-Cooperative Service.

Funding Opportunity Title: Value-
Added Producer Grant.

Announcement Type: Notice of
Solicitation of Applications and
Solicitation of Grant Reviewers.

Catalog of Federal Domestic
Assistance Number: 10.352.

Dates: Application Deadline. You
must submit your complete paper
application by March 10, 2020, or it will
not be considered for funding.
Electronic applications must be received
by http://www.grants.gov no later than
Midnight Eastern time on March 5,
2020, or it will not be considered for
funding.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act, the paperwork burden
associated with this Notice has been
approved by the Office of Management
and Budget (OMB) under OMB Control
Number 0570-0039.

A. Program Description

The VAPG program is authorized
under section 231 of the Agriculture
Risk Protection Act of 2000 (Pub. L.
106—224), as amended by section 10102
of the Agriculture Improvement Act of
2018 (Pub. L. 115-334) (see 7 U.S.C.
1621 et. seq.). Applicants must adhere
to the requirements contained in the
program regulation, 7 CFR 4284, subpart
J, which is incorporated by reference in
this Notice.

The objective of this grant program is
to assist viable Independent Producers,
Agricultural Producer Groups, Farmer
and Rancher Cooperatives, and
Majority-Controlled Producer-Based
Businesses in starting or expanding
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value-added activities related to the
processing and/or marketing of Value-
Added Agricultural Products. Grants
will be awarded competitively for either
planning or working capital projects
directly related to the processing and/or
marketing of value-added products.
Generating new products, creating and
expanding marketing opportunities, and
increasing producer income are the end
goals of the program. All proposals must
demonstrate economic viability and
sustainability to compete for funding.

Funding priority will be made
available to Beginning Farmers and
Ranchers, Veteran Farmers and
Ranchers, Socially-Disadvantaged
Farmers and Ranchers, Operators of
Small and Medium-Sized Farms and
Ranches structured as Family Farms or
Ranches, Farmer or Rancher
Cooperatives, and projects proposing to
develop a Mid-Tier Value Chain. See 7
CFR 4284.923 for Reserved Funds
eligibility and 7 CFR 4284.924 for
Priority Scoring eligibility.

Definitions

The following term is incorporated
from Section 10102 of the Agriculture
Improvement Act of 2018. Majority
Controlled Producer-Based Business
venture means a venture greater than 50
percent of the ownership and control of
which is held by—

(i) 1 or more producers; or

“(ii) 1 or more entities, 100 percent of
the ownership and control of which is
held by 1 or more producers. The term
‘entity’ means—

““(i) a partnership;

““(ii) a limited liability corporation;

““(iii) a limited liability partnership;
and

“(iv) a corporation.

Also, Market Expansion Project means
a project in which the Independent
Producer applicant seeks to expand the
market for an existing value-added
product (produced and marketed by the
applicant for at least 2 years at time of
application) through sales to
demonstrably new markets or to new
customers in existing markets.

Additional terms you need to
understand are defined in 7 CFR
4284.902.

B. Federal Award Information

Type of Instrument: Grant.

Approximate Number of Awards: To
be determined.

Available Total Funding: $37 million.

Maximum Award Amount:
Planning—$75,000; Working Capital—
$250,000.

Project Period: Up to 36 months
depending on the complexity of the
project.

Anticipated Award Date: July 31,
2020.

Reservation of Funds: Ten percent of
available funds for applications will be
reserved for applicants qualifying as
Beginning, Veteran, and Socially-
Disadvantaged Farmers or Ranchers. An
additional ten percent of available funds
for applications from farmers or
ranchers proposing development of
Mid-Tier Value Chains. Funds are not
obligated from these reserves prior to
September 30, 2019, will be used for the
VAPG general competition. If this is the
case, Beginning, Veteran, and Socially-
Disadvantaged Farmers or Ranchers and
applicants proposing Mid-Tier Value
Chains will compete with other eligible
VAPG applications. In addition, in
accordance with Division B, Title VII,
Section 752 of Public Law 116-6, 10
percent of FY 2019 funds will be
allocated for assistance in persistent
poverty counties. Any funds that
become available after publication of
this notice, that will be allocated for
assistance in persistent poverty
counties, will be identified by the
Agency at a later date, after the
applicable appropriations language has
been enacted.

C. Eligibility Information

Applicants must comply with the
program regulation 7 CFR part 4284
subpart ] to meet all the following
eligibility requirements. Required
documentation is included in the
application package. Applications
which fail to meet any of these
requirements by the application
deadline will be deemed ineligible and
will not be evaluated further.

1. Eligible Applicants

You must demonstrate within the
application narrative that you meet all
the applicant eligibility requirements of
7 CFR 4284.920 and 4284.921. This
includes meeting the definition
requirements at 7 CFR 4284.902 by
demonstrating how you meet the
definition for Agricultural Producer
(i.e., how you participate in the “day to
day labor, management, and field
operations” of your agricultural
enterprise; how you qualify for one of
the following applicant types:
Independent Producer, Agricultural
Producer Group, Farmer or Rancher
Cooperative or Majority-Controlled
Producer-Based Business; and whether
you meet the Emerging Market,
Citizenship, Legal Authority and
Responsibility, Multiple Grants and
Active Grants requirements of the
section. Required documentation to
support eligibility is contained at 7 CFR

4284.931 and in the application
package.

Federally-recognized Tribes and tribal
entities must demonstrate that they
meet the definition requirements for one
of the four eligible applicant types.
Rural Development State Offices and
posted application toolkits will provide
additional information on Tribal
eligibility.

Per 4284.921, an applicant is
ineligible if they have been debarred or
suspended or otherwise excluded from
or ineligible for participation in Federal
assistance programs under Executive
Order 12549, “Debarment and
Suspension.” The Agency will check
the System for Award Management
(SAM) to determine if the applicant has
been debarred or suspended. In
addition, an applicant will be
considered ineligible for a grant due to
an outstanding judgment obtained by
the U.S. in a Federal Court (other than
U.S. Tax Court), is delinquent on the
payment of Federal income taxes, or is
delinquent on Federal debt. The
applicant must certify as part of the
application that they do not have an
outstanding judgment against them. The
Agency will check the Credit Alert
Interactive Voice Response System
(CAIVRS) to verify this.

Per the Consolidated Appropriations
Act, 2018 (Pub. L. 115—-141) or successor
appropriations act, any corporation (i)
that has been convicted of a felony
criminal violation under any Federal
law within the past 24 months or (ii)
that has any unpaid Federal tax liability
that has been assessed, for which all
judicial and administrative remedies
have been exhausted or have lapsed,
and that is not being paid in a timely
manner pursuant to an agreement with
the authority responsible for collecting
the tax liability, is not eligible for
financial assistance provided with funds
appropriated by, unless a Federal
agency has considered suspension or
debarment of the corporation and has
made a determination that this further
action is not necessary to protect the
interests of the Government.

Per 4284.905(a), Applicants must
comply with other applicable Federal
laws. Applicants who are proposing
working capital grants to produce and
market value-added products in the
industries of wine, beer, distilled spirits
or other alcoholic merchandise must
comply with Alcohol and Tobacco Tax
and Trade Bureau (TTB) regulations,
including but not limited to permitting,
filing of taxes and operational reports.
Please visit TTB’s website at https://
www.tth.gov/index.shtml for more
information. If you are not in
compliance with TTB’s requirements,
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the Agency may determine that you are
not qualified to receive a Federal award
and use that determination as a basis for
making an award to another applicant.
If, at any time after you have already
received a VAPG award, you are found
to be in noncompliance with TTB’s
operational reporting or tax
requirements, the Agency may
determine that you are not in
compliance with your grant terms and
conditions.

An Applicant may submit only one
application in response to a solicitation
and must explicitly direct that it
competes in either the general funds
competition or in one of the named
reserved funds competitions. Multiple
applications from separate entities with
identical or greater than 75 percent
common ownership, or from a parent,
subsidiary or affiliated organization
(with “affiliation”” defined by Small
Business Administration regulation 13
CFR 121.103, or successor regulation)
are not permitted. Further, Applicants
who have already received a Planning
Grant for the proposed project cannot
receive another Planning Grant for the
same project. Applicants who have
already received a Working Capital
Grant for the proposed project cannot
receive any additional grants for that
project (Proposals from previous award
recipients should be substantially
different in terms of products and/or
markets and should not merely be
extensions of previously funded
projects).

2. Cost-Sharing or Matching

There is a matching fund (cost-
sharing) requirement of at least $1 for
every $1 in grant funds provided by the
Agency (matching funds plus grant
funds must equal proposed Total Project
Cost). Matching funds may be in the
form of cash or eligible in-kind
contributions. Matching contributions
and grant funds may be used only for
eligible project purposes, including any
contributions exceeding the minimum
amount required. Applicant matching
contributions in the form of raw
commodity, time contributed to the
project, or goods or services for which
no out-of-pocket expenditure is made
during the grant period, must be
characterized as in-kind contributions.
Donations of goods and service from
third-parties must be characterized as
in-kind contributions. Tribal applicants
may utilize grants made available under
Public Law 93-638, the Indian Self-
Determination and Education
Assistance Act of 1975, as their
matching contribution, and should
check with appropriate tribal authorities

regarding the availability of such
funding.

Matching funds must be available at
time of application and must be
certified and verified as described in 7
CFR 4284.931(b)(3) and (4). Do not
include projected income as a matching
contribution because it cannot be
verified as available. Note that matching
funds must also be discussed as part of
the scoring criterion Commitments and
Support as described in section. E.1.(c).

3. Project Eligibility

You must demonstrate within the
application narrative that you meet all
the project eligibility requirements of 7
CFR 4284.922.

(a) Product eligibility. Applicants for
both planning and working capital
grants must meet all requirements at 7
CFR 4284.922(a), including that your
value-added product must result from
one of the five methodologies identified
in the definition of Value-Added
Agricultural Product at 7 CFR 4284.902.
In addition, you must demonstrate that,
as a result of the project, the customer
base for the agricultural commodity or
value-added product will be expanded,
by including a baseline of current
customers for the commodity, and an
estimated target number of customers
that will result from the project; and
that, a greater portion of the revenue
derived from the marketing or
processing of the value-added product is
available to the applicant producer(s) of
the agricultural commodity, by
including a baseline of current revenues
from the sale of the agricultural
commodity and an estimate of increased
revenues that will result from the
project. Note that working capital grants
for market expansion projects per 7 CFR
4284.922(b) must demonstrate expanded
customer base and increased revenue
resulting only from sales of existing
products to new customers. VAPG
recognizes that market expansion
projects may involve in marketing and
promotion activities such as trade
shows, farmers markets, and various
media advertising which also result in
increased sales to existing customers.
However, market expansion award
recipients must use grant and matching
funds only on activities that
demonstrably focus on marketing
products they have produced and sold
for at least two years, to new markets
and/or to new customers in existing
markets, such that the producer’s
customer base (number of customers) is
expanded, per program requirements.
Grant and matching funds cannot be
deliberately expended on sales of
existing products to existing customers.

In addition, per the Agriculture
Improvement Act of 2018, working
capital applications must include a
statement describing the direct or
indirect producer benefits intended to
result from the proposed project within
a reasonable period of time after the
receipt of a grant.

(b) Purpose eligibility. Applicants for
both planning and working capital
grants must meet all requirements at 7
CFR 4284.922(b) regarding maximum
grant amounts, verification of matching
funds, eligible and ineligible uses of
grant and matching funds, and a
substantive, detailed work plan and
budget.

(1) Planning Grants. A planning grant
is used to fund development of a
defined program of economic planning
activities to determine the viability of a
potential value-added venture,
specifically for paying a qualified
consultant to conduct and develop a
feasibility study, business plan, and/or
marketing plan associated with the
processing and/or marketing of a value-
added agricultural product. Planning
grant funds may not be used to fund
working capital activities.

(2) Working Capital Grants. This type
of grant provides funds to operate a
value-added project, specifically to pay
the eligible project expenses directly
related to the processing and/or
marketing of the value-added product
that are eligible uses of grant funds.
Working capital funds may not be used
for planning purposes.

(c) Reserved Funds Eligibility. To
qualify for Reserved Funds as a
Beginning, Veteran, or Socially-
Disadvantaged Farmer or Rancher or if
you propose to develop a Mid-Tier
Value Chain, you must meet the
requirements found at 7 CFR 4284.923.
If your application is eligible, but is not
awarded under the Reserved Funds, it
will automatically be considered for
general funds in that same fiscal year, as
funding levels permit.

(d) Priority Points. To qualify for
Priority Points for projects that
contribute to increasing opportunities
for Beginning Farmers or Ranchers,
Socially-Disadvantaged Farmers or
Ranchers, or if you are an Operator of
a Small or Medium-sized Farm or Ranch
structured as a Family Farm, a Veteran
Farmer or Rancher, propose a Mid-Tier
Value Chain project, or are a Farmer or
Rancher Cooperative, you must meet the
applicable eligibility requirements at 7
CFR 4284.923 and 4284.924 and must
address the relevant proposal evaluation
criterion.

Priority points will also be awarded
during the scoring process to eligible
Agricultural Producer Groups, Farmer
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or Rancher Cooperatives, and Majority-
Controlled Producer-Based Business
Ventures that best contribute to creating
or increasing marketing opportunities
for Beginning Farmers or Ranchers,
Socially-Disadvantaged Farmers or
Ranchers, and/or Veteran Farmers or
Ranchers. You must meet the eligibility
requirements at 7 CFR 4284.923 and
4284.924 and must address the relevant
proposal evaluation criterion.

4. Eligible Uses of Grant and Matching
Funds

Eligible uses of grant and matching
funds are discussed, along with
examples, in 7 CFR 4284.925. In
general, grant and cost-share matching
funds have the same use restrictions and
must be used to fund only the costs for
eligible purposes as defined at 7 CFR
4284.925(a) and (b).

5. Ineligible Uses of Grant and Matching
Funds

Federal procurement standards
prohibit transactions that involve a real
or apparent Conflict of Interest for
owners, employees, officers, agents, or
their Immediate Family members having
a personal, professional, financial or
other interest in the outcome of the
project; including organizational
conflicts, and conflicts that restrict open
and free competition for unrestrained
trade. A list (not all-inclusive) of
ineligible uses of grant and matching
funds is found in 7 CFR 4284.926.

D. Application and Submission
Information

1. Address to Request Applications

The application toolkit, regulation,
and official program notification for this
funding opportunity can be obtained
online at http://www.rd.usda.gov/
programs-services/value-added-
producer-grants. You may also contact
your USDA Rural Development State
Office by visiting http://
www.rd.usda.gov/contact-us/state-
offices. The toolkit contains an
application checklist, templates,
required grant forms, and instructions.
Although the Agency highly
recommends their use, use of the
templates in the toolkit is not
mandatory.

2. Content and Form of Application
Submission

You may submit your application in
paper form or electronically through
Grants.gov. Your application must
contain all required information.

To apply electronically, you must
follow the instructions for this funding
announcement at http://
www.grants.gov. Please note that we

cannot accept emailed or faxed
applications.

You can locate the Grants.gov
downloadable application package for
this program by using a keyword, the
program name, or the Catalog of Federal
Domestic Assistance Number for this
program.

When you enter the Grants.gov
website, you will find information about
applying electronically through the site,
as well as the hours of operation.

To use Grants.gov, you must already
have a DUNS number and you must also
be registered and maintain registration
in SAM. We strongly recommend that
you do not wait until the application
deadline date to begin the application
process through Grants.gov.

You must submit all your application
documents electronically through
Grants.gov.

After electronically applying through
Grants.gov, you will receive an
automatic acknowledgement from
Grants.gov that contains a Grants.gov
tracking number.

If you want to submit a paper
application, send it to the State Office
located in the State where your project
will primarily take place. You can find
State Office Contact information at:
http://www.rd.usda.gov/contact-us/
state-offices. An optional-use Agency
application template is available online
at http://www.rd.usda.gov/programs-
services/value-added-producer-grants.

Your application must contain all the
required forms and proposal elements
described in 7 CFR 4284.931, unless
otherwise clarified in this Notice. You
are encouraged, but not required to
utilize the Application Toolkits found at
http://www.rd.usda.gov/programs-
services/value-added-producer-grants,
however, you must provide all of the
information requested by the template.
You must become familiar with the
program regulation at 7 CFR part 4284,
subpart J in order to submit a successful
application. Basic application contents
are outlined below:

e Standard Form (SF)-424,
“Application for Federal Assistance,” to
include your DUNS number and SAM
(CAGE) code and expiration date (or
evidence that you have begun the SAM
registration process). Because there are
no specific fields for a CAGE code and
expiration date, you may identify them
anywhere you want to on the form. If
you do not include your DUNS number
in your application, it will not be
considered for funding.

e SF—424A, “Budget Information-
Non-Construction Programs.” This form
must be completed and submitted as
part of the application package.

e SF-424B, “Assurances—Non-
Construction Programs.” This form must
be completed, signed, and submitted as
part of the application package.

e Form AD-3030, “Representations
Regarding Felony Conviction and Tax
Delinquent Status for Corporate
Applicants,” if you are a corporation. A
corporation is any entity that has filed
articles of incorporation in one of the 50
States, the District of Columbia, the
Federated States of Micronesia, the
Republic of Palau, and the Republic of
the Marshall Islands, or the various
territories of the United States including
American Samoa, Guam, Midway
Islands, the Commonwealth of the
Northern Mariana Islands, Puerto Rico,
or the U.S. Virgin Islands. Corporations
include both for profit and non-profit
entities.

¢ You must certify that there are no
current outstanding Federal judgments
against your property and that you will
not use grant funds to pay for any
judgment obtained by the United States.
You must also certify that you are not
delinquent on the payment of Federal
income taxes, or any Federal debt. To
satisfy the Certification requirement,
you should include this statement in
your application: “[INSERT NAME OF
APPLICANT] certifies that the United
States has not obtained an unsatisfied
judgment against its property, is not
delinquent on the payment of Federal
income taxes, or any Federal debt, and
will not use grant funds to pay any
judgments obtained by the United
States.” A separate signature is not
required.

You must provide a valid permit or
evidence of having begun the permitting
process if you are proposing a working
capital grant to produce and market
value-added products in the industries
of wine, beer, distilled spirits or other
alcoholic merchandise.

You must provide a valid producer
license issued by a State, Tribe, or
USDA, as applicable in accordance with
7 CFR part 990 if you are proposing to
market value-added hemp products.

¢ Executive Summary and Abstract. A
one-page Executive Summary
containing the following information:
legal name of applicant entity,
application type (planning or working
capital), applicant type, amount of grant
request, a summary of your project, and
whether you are submitting a simplified
application, and whether you are
requesting Reserved Funds. Also
include a separate abstract of up to 100
words briefly describing your project.

e Eligibility discussion.

e Work plan and budget.

e Performance evaluation criteria.

e Proposal evaluation criteria.


http://www.rd.usda.gov/programs-services/value-added-producer-grants
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http://www.rd.usda.gov/contact-us/state-offices
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http://www.grants.gov
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¢ Certification and verification of
matching funds.

¢ Reserved Funds and Priority Point
documentation (as applicable).

¢ Feasibility studies, business plans,
and/or marketing plans, as applicable.

Appendices containing required
supporting documentation.

3. Dun and Bradstreet Data Universal
Numbering System (DUNS) and System
for Awards Management (SAM)

To be eligible (unless you are
excepted under 2 CFR 25.110(b), (c) or
(d), you are required to:

(a) Provide a valid DUNS number in
your application, which can be obtained
at no cost via a toll-free request line at
(866) 705-5711;

(b) Register in SAM before submitting
your application. You may register in
SAM at no cost at https://www.sam.gov/
portal/public/SAM/. You must provide
your SAM Cage Code and expiration
date or evidence that you have begun
the SAM registration process at time of
application; and

(c) Continue to maintain an active
SAM registration with current
information at all times during which
you have an active Federal award or an
application or plan under consideration
by a Federal awarding agency.

If you have not fully complied with
all applicable DUNS and SAM
requirements, the Agency may
determine that the applicant is not
qualified to receive a Federal award and
the Agency may use that determination
as a basis for making an award to
another applicant. Please refer to
Section F. 2 for additional submission
requirements that apply to grantees
selected for this program.

4. Submission Dates and Times

Application Deadline Date: March 10,
2020.

Explanation of Deadlines: Paper
applications must be postmarked and
mailed, shipped, or sent overnight by
March 10, 2020. The Agency will
determine whether your application is
late based on the date shown on the
postmark or shipping invoice. You may
also hand carry your application to one
of our field offices, but it must be
received by close of business on the
deadline date. If the due date falls on a
Saturday, Sunday, or Federal holiday,
the application is due the next business
day. Late applications will
automatically be considered ineligible
and will not be evaluated further.

Electronic applications must be
received at http://www.grants.gov no
later than Midnight Eastern time, March
5, 2020 to be eligible for funding. Please
review the Grants.gov website at http://

grants.gov/applicants/organization
registration.jsp for instructions on the
process of registering your organization
as soon as possible to ensure you are
able to meet the electronic application
deadline. Grants.gov will not accept
applications submitted after the
deadline.

5. Intergovernmental Review

Executive Order (E.O.) 12372,
Intergovernmental Review of Federal
Programs, applies to this program. This
E.O. requires that Federal agencies
provide opportunities for consultation
on proposed assistance with State and
local governments. Many States have
established a Single Point of Contact
(SPOC) to facilitate this consultation. A
list of States that maintain a SPOC may
be obtained at http://
www.whitehouse.gov/omb/grants_spoc.
If your State has a SPOC, you must
submit your application directly for
review. Any comments obtained
through the SPOC must be provided to
RD for consideration as part of your
application. If your State has not
established a SPOC or you do not want
to submit your application to the SPOC,
RD will submit your application to the
SPOC or other appropriate agency or
agencies. Applications from federally
recognized Indian tribes are not subject
to Intergovernmental Review.

6. Funding Restrictions

Funding limitations and reservations
found in the program regulation at 7
CFR 4284.927 will apply, including:

(a) Use of Funds. Grant funds may be
used to pay up to 50 percent of the total
eligible project costs, subject to the
limitations established for maximum
total grant amount. Grant funds may not
be used to pay any costs of the project
incurred prior to the date of grant
approval. Grant and matching funds
may only be used for eligible purposes.
(See examples of eligible and ineligible
uses in 7 CFR 4284.925 and 4284.926,
respectively).

(b) Grant Period (project period). Your
project timeframe or grant period can be
a maximum of 36 months in length from
the date of award, depending on the
complexity of your project. Your
proposed grant period should begin no
earlier than the anticipated award
announcement date in this Notice and
should end no later than 36 months
following that date. If you receive an
award, your grant period will be revised
to begin on the actual date of award—
the date the grant agreement is executed
by the Agency—and your grant period
end date will be adjusted accordingly.
Your project activities should begin
within 90 days of that date of award.

The length of your grant period should
be based on your project’s complexity,
as indicated in your application work
plan. For example, it is expected that
most planning grants can be completed
within 12 months.

(c) Program Income. If income
(Program Income) is earned during the
grant period as a result of the project
activities, it is subject to the
requirements in 2 CFR 200.80, and must
be managed and reported accordingly.

(d) Majority Controlled Producer-
Based Business. The total amount of
funds awarded to Majority Controlled
Producer-Based Businesses in response
to this announcement shall not exceed
10 percent of the total funds obligated
for the program during the fiscal year.

(e) Reserved Funds. Ten percent of all
funds available will be reserved to fund
projects that benefit Beginning Farmers
or Ranchers, Veteran Farmers or
Ranchers or Socially- Disadvantaged
Farmers or Ranchers. In addition, 10
percent of total funding available will be
used to fund projects that propose
development of Mid-Tier Value Chains
as part of a Local or Regional Supply
Chain Network. See related definitions
in 7 CFR 4284.902. In addition, in
accordance with Title VII, Section 750
of Public Law 115-30, 10 percent of FY
2019 funds will be allocated for
assistance in persistent poverty
counties. Any funds that become
available after publishing this notice
that will be allocated for assistance in
persistent poverty counties will be
identified by the Agency at a later date,
after the applicable appropriations
language has been enacted.

(f) Disposition of Reserved Funds Not
Obligated. For this announcement, any
reserved funds that have not been
obligated by September 30, 2019, will be
available to the Secretary to make VAPG
grants in accordance with Section
210A(i)(3)(ii) of the Agriculture
Improvement Act of 2018.

7. Other Submission Requirements

(a) National Environmental Policy
Act.

This Notice has been reviewed in
accordance with 7 CFR part 1970,
“Environmental Policies and
Procedures,” and it has been
determined that an Environmental
Impact Statement is not required
because the issuance of regulations and
instructions, as well as amendments to
them, describing administrative and
financial procedures for processing,
approving, and implementing the
Agency'’s financial programs is
categorically excluded in the Agency’s
National Environmental Policy Act
(NEPA) regulation found at 7 CFR


http://grants.gov/applicants/organization_registration.jsp
http://grants.gov/applicants/organization_registration.jsp
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1970.53(f). We have determined that
this Notice does not constitute a major
Federal action significantly affecting the
quality of the human environment.

The Agency will review each grant
application to determine its compliance
with 7 CFR part 1970 and whether
proposed financial assistance by the
Agency would have a
disproportionately high and adverse
human health or environmental effect
on minority or low-income populations.
The applicant may be asked to provide
additional information or
documentation to assist the Agency
with this determination.

(b) Civil Rights Compliance
Requirements.

All grants made under this Notice are
subject to Title VI of the Civil Rights Act
of 1964 as required by the USDA (7 CFR
part 15, subpart A) and Section 504 of
the Rehabilitation Act of 1973.

E. Application Review Information

Applications will be reviewed and
processed as described at 7 CFR
4284.940. The Agency will review your
application to determine if it is
complete and eligible. If at any time, the
Agency determines that your
application is ineligible, you will be
notified in writing as to the reasons it
was determined ineligible and you will
be informed of your review and appeal
rights. Funding of successfully appealed
applications will be limited to available
funds.

The Agency will only score
applications in which the applicant and
project are eligible, which are complete
and sufficiently responsive to program
requirements, and in which the Agency
agrees on the likelihood of financial
feasibility for working capital requests.
We will score your application
according to the procedures and criteria
specified in 7 CFR 4284.942, and with
tiered scoring thresholds as specified
below.

1. Scoring Criteria

For each criterion, you must show
how the project has merit and why it is
likely to be successful. Your complete
response to each criterion must be
included in the body of the application,
including summarizations of any
feasibility studies, business and
marketing plans. If you do not address
all parts of the criterion, or do not
sufficiently communicate relevant
project information, you will receive
lower scores. VAPG is a competitive
program, so you will receive scores
based on the quality of your responses.
Simply addressing the criteria will not
guarantee higher scores. The maximum
number of points that can be awarded

to your application is 100. For this
announcement, the minimum score
requirement for funding is 50 points.

The Agency application toolkit
provides additional instruction to help
you to respond to the criteria below.

(a) Nature of the Proposed Venture
(graduated score 0-30 points).

For both planning and working
capital grants, you must discuss the
technological feasibility of the project,
as well as operational efficiency,
profitability, and overall economic
sustainability resulting from the project.
You must also demonstrate the potential
for expanding the customer base for the
agricultural commodity or value-added
product, and the expected increase in
revenue returns to the producer-owners
providing the majority of the raw
agricultural commodity to the project.
Working capital applicants must also
provide the potential number of jobs
that will result from the project, along
with a justifiable basis for these
projections. Please see the application
template for more information. All
applicants must reference and
summarize third-party data and other
information that specifically supports
your value-added project; discuss the
value-added process you are proposing;
potential markets and distribution
channels; the value to be added to the
raw commodity through the value-
added process; cost and availability of
inputs, your experience in marketing
the proposed or similar product;
business financial statements; and any
other relevant information that supports
the viability of your project. Working
capital applicants should demonstrate
that these outcomes will result from the
project and include supportable
projections of increase in customer base,
revenue returned to producers and jobs
resulting from the project in order to
receive up to the maximum number of
points. Planning grant applicants should
describe the expected results, and the
reasons supporting those expectations.

Points will be awarded as follows:

(1) 0 points will be awarded if you do
not address the criterion.

(2) 1-5 points will be awarded if you
do not address each of the following:
technological feasibility, operational
efficiency, profitability, and overall
economic sustainability.

(3) 6-13 points will be awarded if you
address technological feasibility,
operational efficiency, profitability, and
overall economic sustainability, but do
not reference third-party information
that supports the success of your

roject.

(4) 14-22 points will be awarded if
you address technological feasibility,
operational efficiency, profitability, and

overall economic, supported by third-
party information demonstrating a
reasonable likelihood of success.

(5) 23-30 points will be awarded if all
criterion components are well
addressed, supported by third-party
information, and demonstrate a high
likelihood of success.

(b) Qualifications of Project Personnel
(graduated score 0-20 points).

You must identify alfindividuals who
will be responsible for managing and
completing the proposed tasks in the
work plan, including the roles and
activities that owners, staff, contractors,
consultants or new hires may perform;
and show that these individuals have
the necessary qualifications and
expertise, including those hired to do
market or feasibility analyses, or to
develop a business operations plan for
the value-added venture. You must
include the qualifications of those
individuals responsible for leading or
managing the total project (applicant
owners or project managers), as well as
those individuals responsible for
conducting the various individual tasks
in the work plan (such as consultants,
contractors, staff or new hires). You
must discuss the commitment and the
availability of any consultants or other
professionals to be hired for the
project—especially those who may be
consulting on multiple VAPG projects).
If staff or consultants have not been
selected at the time of application, you
must provide specific descriptions of
the qualifications required for the
positions to be filled. Applications that
demonstrate the strong credentials,
education, capabilities, experience and
availability of project personnel that
will contribute to a high likelihood of
project success will receive more points
than those that demonstrate less
potential for success in these areas.

Points will be awarded as follows:

(1) 0 points will be awarded if you do
not address the criterion.

(2) 14 points will be awarded if
qualifications and experience of all staff
is not addressed and/or if necessary,
qualifications of unfilled positions are
not provided.

(3) 5-9 points will be awarded if all
project personnel are identified but do
not demonstrate qualifications or
experience relevant to the project.

(4) 10-14 will be awarded if most key
personnel demonstrate strong
credentials and/or experience, and
availability indicating a reasonable
likelihood of success.

(5) 15—20 points will be awarded if all
personnel demonstrate strong, relevant
credentials or experience, and
availability indicating a high likelihood
of project success.
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(c) Commitments and Support
(graduated score 0-10 points).

Producer, end-user, and third-party
commitments will be evaluated under
this criterion. Sole proprietors can
receive a maximum of 9 points.
Multiple producer applications can
receive a maximum of 10 points.

(1) Producer commitments to the
project will be evaluated based on the
number of named and documented
independent producers currently
involved in the project; and the nature,
level and quality of their contributions.

(2) End-user commitments will be
evaluated based on potential or
identified markets and the potential
amount of output to be purchased, as
indicated by letters of intent or contracts
(purchase orders) from potential buyers
referenced within the application.
Applications that demonstrate
documented intent to purchase the
value-added product will receive more
points. Note: For planning grants, this
criterion can be addressed by evidence
of interest or support from identified or

otential customers.

(3) Third-party commitments to the
project will be evaluated based on the
critical and tangible nature of their
contribution to the project, such as
technical assistance, storage, processing,
marketing, or distribution arrangements
that are necessary for the project to
proceed; and the level and quality of
these contributions. Applications that
demonstrate strong technical and
logistical support to successfully
complete the project will receive more
points.

Letters of commitment by producers,
end-users, and third-parties should be
summarized as part of your response to
this criterion, and the letters must be
included in Appendix B. Please note
that VAPG does not require
Congressional letters of support, nor do
they carry any extra weight during the
evaluation process. Also, note that
because applications with cash
matching contributions are awarded
more points than those pledging only
in-kind contributions, applicants will
not be able to substitute an in-kind
match for cash after awards are made.

Points will be awarded as follows:

(i) 0 points will be awarded if you do
not address the criterion

(ii) Independent Producer
Commitment

(A) Sole Proprietor (one owner/
producer): 1 point

(B) Multiple Independent Producers
(note: in cases where family members,
such as husband and wife, are eligible
Independent Producers, each family
member will count as one Independent
Producer): 2 points

(iii) Level of Commitment

(A) All matching contributions are in-
kind: 1 point

(B) Matching contribution consists of
both cash and in-kind: 2 points

(C) All matching contributions are
cash: 4 points

(iv) End-user commitment:

(A) No or insufficiently documented
commitment from end-users: 0 points

(B) Well-documented commitment
from one end-user: 1 point

(C) Well-documented commitment
from more than one end-user: 2 points

(v) Third-party commitment:

(A) No or insufficiently documented
commitment from third-parties: 0 points

(B) Well-documented commitment
from one third-party: 1 point

(C) Well-documented commitment
from more than one third-party: 2 points

(d) Work Plan and Budget (graduated
score 0-20 points).

You must submit a comprehensive
work plan and budget (for full details,
see 7 CFR 4284.922(b)(5)). Your work
plan must provide specific and detailed
descriptions of the tasks and the key
project personnel that will accomplish
the project’s goals. The budget must
present a detailed breakdown and
description of all estimated costs of
project activities (including source and
basis for their valuation) and allocate
those costs among the listed tasks, as
instructed in the application package.
You must show the source and use of
both grant and matching funds for all
tasks. Matching funds must be spent at
a rate equal to, or in advance of, grant
funds. An eligible start and end date for
the entire project, as well as for each
individual project task must be clearly
shown. The project timeframe must not
exceed 36 months and should be scaled
to the complexity of the project.
Working capital applications must
include an estimate of program income
expected to be earned during the grant
period (see 2 CFR 200.307).

Points will be awarded as follows:

(1) 0 points will be awarded if you do
not address the criterion.

(2) 1-7 points will be awarded if the
work plan and budget do not account
for all project goals, tasks, costs,
timelines, and responsible personnel.

(3) 814 points will be awarded if you
provide a clear, comprehensive work
plan detailing all project goals, tasks,
timelines, costs, and responsible
personnel in a logical and realistic
manner that demonstrates a reasonable
likelihood of success.

(4) 15-20 points will be awarded if
you provide a clear, comprehensive
work plan detailing all project goals,
tasks, timelines, costs, and responsible
personnel in a logical and realistic

manner that demonstrates a high
likelihood of success.

(e) Priority Points up to 10 points
(Iump sum 0 or 5 points plus, graduated
score 0-5 points).

It is recommended that you use the
Agency application package when
applying for priority points and refer to
the requirements specified in 7 CFR
4284.924. Priority points may be
awarded in both the general funds and
Reserved Funds competitions.

(1) 5 points will be awarded if you
meet the requirements for one of the
following categories and provide the
documentation described in 7 CFR
4284.923 and 4284.924 as applicable:
Beginning Farmer or Rancher, Socially-
Disadvantaged Farmer or Rancher,
Veteran Farmer or Rancher, or Operator
of a Small or Medium-sized Farm or
Ranch that is structured as a Family
Farm, Farmer or Rancher Cooperative,
or are proposing a Mid-Tier Value Chain
project.

(2) Up to 5 priority points will be
awarded if you are an Agricultural
Producer Group, Farmer or Rancher
Cooperative, or Majority-Controlled
Producer-Based Business Venture
(referred to below as ““applicant group”)
whose project “best contributes to
creating or increasing marketing
opportunities” for Operators of Small-
and Medium-sized Farms and Ranches
that are structured as Family Farms,
Beginning Farmers and Ranchers,
Socially-Disadvantaged Farmers and
Ranchers, and Veteran Farmers and
Ranchers (referred to below as “priority
groups”). For each of the priority point
levels below, applications must
demonstrate how the proposed project
will contribute to new or increased
marketing opportunities for respective
priority groups. Guidance on relevant
information required to adequately
demonstrate this requirement can be
found in program application package.

(i) 2 priority points will be awarded
if the existing membership of the
applicant group is comprised of either
more than 50 percent of any one of the
four priority groups or more than 50
percent of any combination of the four
priority groups.

(ii) 1 priority point will be awarded if
the existing membership of the
applicant group is comprised of two or
more of the priority groups. One point
is awarded regardless of whether a
group’s membership is comprised of
two, three, or all four of the priority
groups.

(iii) 2 priority points will be awarded
if the applicant’s proposed project will
increase the number of priority groups
that comprise applicant membership by
one or more priority groups. However,
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if an applicant group’s membership is
already comprised of all four priority
groups, such an applicant would not be
eligible for points under this criterion
because there is no opportunity to
increase the number of priority groups.
Note also that this criterion does not
consider either the percentage of the
existing membership that is comprised
of the four priority groups or the
number of priority groups currently
comprising the applicant group’s
membership.

(f) Administrator Priority Categories
(graduated score 0-10 points).

The Administrator of the Agency may
choose to award up to 10 points to an
application to improve the geographic
diversity of awardees and/or foster
persistent poverty counties and/or help
reduce unemployment through job
creation in a fiscal year. To ensure that
funds are more broadly utilized in
support of recommendations made in
the Rural Prosperity Task Force report
to help improve life in rural America,
the Administrator may also choose to
award points to eligible applicants who
have never previously been awarded a
VAPG grant. Eligible applicants who
have never previously received VAPG
funds and who want to be considered
for discretionary points must
specifically request consideration for
these points and certify that neither the
applicant entity or any of its owner or
members have ever received a VAPG
grant. To be considered for these points,
you must discuss how your workplan
and budget supports one or more of the
five following key strategies:

Achieving e-Connectivity for Rural
America;

Improving Quality of Life;

Supporting a Rural Workforce;

Harnessing Technological Innovation;
and

Economic Development.

2. Review and Selection Process

The Agency will select applications
for award under this Notice in
accordance with the provisions
specified in 7 CFR 4284.950(a).

If your application is eligible and
complete, it will be qualitatively scored
by at least two reviewers based on
criteria specified in section E.1. of this
Notice. One of these reviewers will be
an experienced RD employee from your
servicing State Office and at least one
additional reviewer will be a non-
Federal, independent reviewer, who
must meet the following qualifications.
Independent reviewers must have at
least a bachelor’s degree in one or more
of the following fields: Agri-business,
agricultural economics, agriculture,
animal science, business, marketing,

economics or finance; and a minimum
of 8 years of experience in an
agriculture-related field (e.g. farming,
marketing, consulting, or research; or as
university faculty, trade association
official or non-Federal government
official in an agriculturally-related
field). Each reviewer will score
evaluation criteria (a) through (d) and
the totals for each reviewer will be
added together and averaged. The RD
State Office reviewer will also assign
priority points based on criterion (e) in
section E.1. of this Notice. These will be
added to the average score. The sum of
these scores will be ranked highest to
lowest and this will comprise the initial
ranking.

The Administrator of the Agency may
choose to award up to 10 Administrator
priority points based on criterion (f) in
section E.1. of this Notice. These points
will be added to the cumulative score
for a total possible score of 100.

A final ranking will be obtained based
solely on the scores received for criteria
(a) through (e). A minimum score of 50
points is required for funding.
Applications for Reserved Funds will be
funded in rank order until funds are
depleted. Unfunded reserve
applications will be returned to the
general funds where applications will
be funded in rank order until the funds
are expended. Funding for Majority
Controlled Producer-Based Business
Ventures is limited to 10 percent of total
grant funds expected to be obligated as
a result of this Notice. These
applications will be funded in rank
order until the funding limitation has
been reached. Grants to these applicants
from Reserved Funds will count against
this funding limitation. In the event of
tied scores, the Administrator shall have
discretion in breaking ties.

If your application is ranked, but not
funded, it will not be carried forward
into the next competition.

F. Federal Award Administration
Information

1. Federal Award Notices

If you are selected for funding, you
will receive a signed notice of Federal
award by postal mail, containing
instructions on requirements necessary
to proceed with execution and
performance of the award.

If you are not selected for funding,
you will be notified in writing via postal
mail and informed of any review and
appeal rights. Funding of successfully
appealed applications will be limited to
available funding.

2. Administrative and National Policy
Requirements

Additional requirements that apply to
grantees selected for this program can be
found in 7 CFR part 4284, subpart J; the
Grants and Agreements regulations of
the Department of Agriculture codified
in 2 CFR parts 180, 400, 415, 417, 418,
421; 2 CFR parts 25 and 170; and 48
CFR 31.2, and successor regulations to
these parts.

In addition, all recipients of Federal
financial assistance are required to
report information about first-tier sub-
awards and executive compensation
(see 2 CFR part 170). You will be
required to have the necessary processes
and systems in place to comply with the
Federal Funding Accountability and
Transparency Act of 2006 (Pub. L. 109—
282) reporting requirements (see 2 CFR
170.200(b), unless you are exempt under
2 CFR 170.110(b)). More information on
these requirements can be found at
http://www.rd.usda.gov/programs-
services/value-added-producer-grants.

The following additional
requirements apply to grantees selected
for this program:

(a) Agency approved Grant
Agreement.

(b) Letter of Conditions.

(c) Form RD 1940-1, “Request for
Obligation of Funds.”

(d) Form RD 1942-46, ‘“Letter of
Intent to Meet Conditions.”

(e) Form AD-1047, “Certification
Regarding Debarment, Suspension, and
Other Responsibility Matters-Primary
Covered Transactions.”

(f) Form AD-1048, ““‘Certification
Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion-
Lower Tier Covered Transactions.”

(g) Form AD-1049, “Certification
Regarding a Drug-Free Workplace
Requirement (Grants).”

(h) Form AD-3031, “Assurance
Regarding Felony Conviction or Tax
Delinquent Status for Corporate
Applicants.” Must be signed by
corporate applicants who receive an
award under this Notice.

(i) Form RD 400-4, ‘“Assurance
Agreement.”

(j) SF LLL, “Disclosure of Lobbying
Activities,” if applicable.

(k) Use Form SF 270, “Request for
Advance or Reimbursement.”

3. Reporting

After grant approval and through
grant completion, you will be required
to provide the following, as indicated in
the Grant Agreement:

(a) A SF-425, “Federal Financial
Report,” and a project performance
report will be required on a semiannual


http://www.rd.usda.gov/programs-services/value-added-producer-grants
http://www.rd.usda.gov/programs-services/value-added-producer-grants
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basis (due 30 working days after end of
the semiannual period). For the
purposes of this grant, semiannual
periods end on March 31st and
September 30th. The project
performance reports shall include the
elements prescribed in the grant
agreement.

(b) A final project and financial status
report within 90 days after the
expiration or termination of the grant.

(c) Provide outcome project
performance reports and final
deliverables.

G. Solicitation of Non-Federal
Independent Grant Reviewers

Rural Development is seeking non-
Federal independent grant reviewers
under this Notice. Reviewers must be
able to use their professional knowledge
and experience to evaluate and score
VAPG program applications against the
evaluation criteria published in this
Notice, and effectively communicate
their findings in writing.

1. Qualifications

All reviewers must meet the following
qualifications.

(a) Have at least a bachelor’s degree in
one or more of the following fields: agri-
business, agricultural economics,
business, marketing, economics or
finance, and

(b) A minimum of 8 years of
experience in an agriculture-related
field (e.g. farming, marketing,
consulting, or research; or as university
faculty, trade association official or non-
Federal government official in an
agriculturally-related field).

2. Ethical Standards

Prospective reviewers must be able to
exercise the highest level of ethical
standards in avoiding conflict of
interests and maintaining
confidentiality.

(a) Conflict of Interest

Individuals selected as non-Federal
independent grant reviewers will be
required to certify that they do not have
a conflict of interest or an appearance
thereof with any VAPG application they
are assigned to review. This may
include but is not limited to
certification that they did not apply for
a VAPG grant and are not affiliated with
persons or organizations applying for
VAPG funds.

(b) Confidentiality

Reviewers will also be required to
sign a certification statement regarding
the safeguarding of information
contained in assigned applications.

Failure to identify a conflict-of-
interest or the unauthorized disclosure
of information may subject reviewers to

administrative sanction, i.e., removal
from the current review and/or
disqualification from involvement in
future reviews of grant applications.

3. Training

All reviewers must review and
understand program requirements and
must attend a mandatory training
webinar.

4. System Requirements

(a) Reviewers must have reliable
internet access using Internet Explorer
and be able to reliably both access
applications and submit scores
electronically, and

(b) All reviewers must be able to
complete requirements for, obtain, and
maintain USDA Level 2 e-Authorization
credentialing.

To apply, please send a resume
addressing relevant qualifications and
experience to CPGrants@wdc.usda.gov
by February 10, 2020.

H. Agency Contacts

If you have questions about this
Notice, please contact the State Office as
identified in the ADDRESSES section of
this Notice. You are also encouraged to
visit the application website for
application tools, including an
application guide and templates. The
website address is: http://
www.rd.usda.gov/programs-services/
value-added-producer-grants. You may
also contact National Office staff at
CPGrants@wdc.usda.gov or call the
main line at 202—-720-1400.

I. Nondiscrimination Statement

In accordance with Federal civil
rights law and U.S. Department of
Agriculture (USDA) civil rights
regulations and policies, the USDA, its
Agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family/
parental status, income derived from a
public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Persons with disabilities who require
alternative means of communication for
program information (e.g., Braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or USDA’s TARGET
Center at (202) 720-2600 (voice and

TTY) or contact USDA through the
Federal Relay Service at (800) 877—-8339.
Additionally, program information may
be made available in languages other
than English.

To file a program discrimination
complaint, complete the USDA Program
Discrimination Complaint Form, AD—
3027, found online at http://
www.ascr.usda.gov/complaint filing
cust.html and at any USDA office or
write a letter addressed to USDA and
provide in the letter all of the
information requested in the form. To
request a copy of the complaint form,
call (866) 632—9992. Submit your
completed form or letter to USDA by:

(1) Mail: U.S. Department of
Agriculture, Office of the Assistant
Secretary for Civil Rights, 1400
Independence Avenue SW, Washington,
DC 20250-9410;

(2) Fax: (202) 690-7442; or

(3) Email: program.intake@usda.gov.

Bette B. Brand,

Administrator, Rural Business—Cooperative
Service.

[FR Doc. 2019-26626 Filed 12—-10-19; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-201-845]

Sugar From Mexico: Notice of
Termination of Amendment to the
Agreement Suspending the
Antidumping Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On October 18, 2019, the
United States Court of International
Trade (CIT) issued a final judgment in
CSC Sugar LLC v. United States, Ct. No.
17-00215, Slip Op. 19-132 (CIT October
18, 2019) (CSC Sugar II), vacating the
2017 amendment to the Agreement
Suspending the Antidumping Duty
Investigation on Sugar from Mexico.
Commerce is now terminating the
amendment consistent with the Court’s
order.

DATES: Applicable December 7, 2019.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon, Bilateral Agreements
Unit, Office of Policy and Negotiations,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-0162.

SUPPLEMENTARY INFORMATION:


http://www.rd.usda.gov/programs-services/value-added-producer-grants
http://www.rd.usda.gov/programs-services/value-added-producer-grants
http://www.rd.usda.gov/programs-services/value-added-producer-grants
http://www.ascr.usda.gov/complaint_filing_cust.html
http://www.ascr.usda.gov/complaint_filing_cust.html
http://www.ascr.usda.gov/complaint_filing_cust.html
mailto:program.intake@usda.gov
mailto:CPGrants@wdc.usda.gov
mailto:CPGrants@wdc.usda.gov
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Background

On December 19, 2014, Commerce
and the signatory producers/exporters
accounting for substantially all imports
of sugar from Mexico signed the
Agreement Suspending the
Antidumping Duty Investigation on
Sugar from Mexico (AD Agreement).1
Subsequent to this date, between June
2016 and June 2017, Commerce and the
signatory producers/exporters
accounting for substantially all imports
of sugar from Mexico held consultations
to address concerns raised by the
domestic industry and to ensure that the
AD Agreement met all of the statutory
requirements for a suspension
agreement, e.g., that suspension of the
investigation was in the public interest,
including the availability of supplies of
sugar in the U.S. market, and that
effective monitoring was practicable.
The consultations resulted in Commerce
and the signatory producers/exporters
accounting for substantially all imports
of sugar from Mexico signing the
amendment to the AD Agreement on
June 30, 2017, and it was subsequently
published in the Federal Register.2

CSC Sugar LLC (CSC Sugar)
challenged Commerce’s determination
to amend the AD Agreement by
contending that Commerce did not meet
its obligation to file a complete
administrative record.? Specifically,
CSC Sugar argued that Commerce failed
to memorialize and include in the
record ex parte communications
between Commerce officials and
interested parties (including the
domestic sugar industry and
representatives of Mexico), as required
by section 777(a)(3) of the Tariff Act of
1930, as amended (the Act).4

The CIT agreed with CSC Sugar and
ordered Commerce to supplement the
administrative record with any ex parte
communications regarding the AD
Amendment.5 CSC Sugar subsequently
filed a motion for judgment on the
agency record arguing that Commerce’s
failure, during the consultations period,
to maintain contemporaneous ex parte
communication memoranda, in
accordance with section 777(a)(3) of the
Act, could not be adequately remedied

1 See Sugar From Mexico: Suspension of
Antidumping Duty Investigation, 79 FR 78039
(December 29, 2014) (AD Agreement).

2 See Sugar From Mexico: Amendment to the
Agreement Suspending the Antidumping Duty
Investigation, 82 FR 31945 (July 11, 2017) (AD
Amendment).

3 See CSC Sugar I at 4.

41d.

51d. (citing CSC Sugar LLC v. United States, 317
F. Supp. 3d 1334, 1345 (CIT 2018)).

by Commerce’s delayed and incomplete
supplementation of the record.®

The CIT found that Commerce’s
failure to follow the recordkeeping
requirements of Section 777 of the Act
cannot be described as “harmless.” ”
The CIT found that this recordkeeping
failure substantially prejudiced CSC
Sugar.® On that basis, the CIT stated that
the AD Amendment must be vacated.®

Termination of AD Amendment

Consistent with the CIT’s ruling in
CSC Sugar II, Commerce is terminating
the AD Amendment prospectively.1°
Accordingly, as of December 7, 2019,
the unamended AD Agreement 1! is in
force and effective, and the AD
Amendment has no force or effect.

Dated: December 6, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-26802 Filed 12—10-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Initiation of Antidumping and
Countervailing Duty Administrative
Reviews

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) has received requests to
conduct administrative reviews of
various antidumping duty (AD) and
countervailing duty (CVD) orders and
findings with October anniversary dates.
In accordance with Commerce’s
regulations, we are initiating those
administrative reviews.

DATES: Applicable December 11, 2019.
FOR FURTHER INFORMATION CONTACT:
Brenda E. Brown, AD/CVD Operations,
Customs Liaison Unit, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230, telephone:
(202) 482—-4735.

SUPPLEMENTARY INFORMATION:

6 See CSC Sugar II at 4.

71d. at 11-12.

8]d. at 12.

oId.

10 Commerce is terminating the AD Amendment,
effective December 7, 2019. Because suspension of
liquidation does not occur while the AD Agreement
is in force, termination of the AD Amendment shall
be prospective in effect. Accordingly, the AD
Agreement, as signed on December 19, 2014,
applies to all contracts for sugar from Mexico
exported from Mexico on or after December 7, 2019.

11 See AD Agreement.

Background

Commerce has received timely
requests, in accordance with 19 CFR
351.213(b), for administrative reviews of
various AD and CVD orders and
findings with October anniversary dates.

All deadlines for the submission of
various types of information,
certifications, or comments or actions by
Commerce discussed below refer to the
number of calendar days from the
applicable starting time.

Notice of No Sales

If a producer or exporter named in
this notice of initiation had no exports,
sales, or entries during the period of
review (POR), it must notify Commerce
within 30 days of publication of this
notice in the Federal Register. All
submissions must be filed electronically
at http://access.trade.gov in accordance
with 19 CFR 351.303.1 Such
submissions are subject to verification
in accordance with section 782(i) of the
Tariff Act of 1930, as amended (the Act).
Further, in accordance with 19 CFR
351.303(f)(1)(i), a copy must be served
on every party on Commerce’s service
list.

Respondent Selection

In the event Commerce limits the
number of respondents for individual
examination for administrative reviews
initiated pursuant to requests made for
the orders identified below, Commerce
intends to select respondents based on
U.S. Customs and Border Protection
(CBP) data for U.S. imports during the
POR. We intend to place the CBP data
on the record within five days of
publication of the initiation notice and
to make our decision regarding
respondent selection within 30 days of
publication of the initiation Federal
Register notice. Comments regarding the
CBP data and respondent selection
should be submitted within seven days
after the placement of the CBP data on
the record of this review. Parties
wishing to submit rebuttal comments
should submit those comments within
five days after the deadline for the
initial comments.

In the event Commerce decides it is
necessary to limit individual
examination of respondents and
conduct respondent selection under
section 777A(c)(2) of the Act, the
following guidelines regarding
collapsing of companies for purposes of
respondent selection will apply. In
general, Commerce has found that

1See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011).


http://access.trade.gov
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determinations concerning whether
particular companies should be
“collapsed” (e.g., treated as a single
entity for purposes of calculating
antidumping duty rates) require a
substantial amount of detailed
information and analysis, which often
require follow-up questions and
analysis. Accordingly, Commerce will
not conduct collapsing analyses at the
respondent selection phase of this
review and will not collapse companies
at the respondent selection phase unless
there has been a determination to
collapse certain companies in a
previous segment of this AD proceeding
(e.g., investigation, administrative
review, new shipper review, or changed
circumstances review). For any
company subject to this review, if
Commerce determined, or continued to
treat, that company as collapsed with
others, Commerce will assume that such
companies continue to operate in the
same manner and will collapse them for
respondent selection purposes.
Otherwise, Commerce will not collapse
companies for purposes of respondent
selection. Parties are requested to (a)
identify which companies subject to
review previously were collapsed, and
(b) provide a citation to the proceeding
in which they were collapsed. Further,
if companies are requested to complete
the Quantity and Value (Q&V)
Questionnaire for purposes of
respondent selection, in general, each
company must report volume and value
data separately for itself. Parties should
not include data for any other party,
even if they believe they should be
treated as a single entity with that other
party. If a company was collapsed with
another company or companies in the
most recently completed segment of this
proceeding where Commerce
considered collapsing that entity,
complete Q&V data for that collapsed
entity must be submitted.

Deadline for Withdrawal of Request for
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), a
party that has requested a review may
withdraw that request within 90 days of
the date of publication of the notice of
initiation of the requested review. The
regulation provides that Commerce may
extend this time if it is reasonable to do
so. Determinations by Commerce to
extend the 90-day deadline will be
made on a case-by-case basis.

Deadline for Particular Market
Situation Allegation

Section 504 of the Trade Preferences
Extension Act of 2015 amended the Act
by adding the concept of a particular
market situation (PMS) for purposes of

constructed value under section 773(e)
of the Act.2 Section 773(e) of the Act
states that ““if a particular market
situation exists such that the cost of
materials and fabrication or other
processing of any kind does not
accurately reflect the cost of production
in the ordinary course of trade, the
administering authority may use
another calculation methodology under
this subtitle or any other calculation
methodology.” When an interested
party submits a PMS allegation pursuant
to section 773(e) of the Act, Commerce
will respond to such a submission
consistent with 19 CFR 351.301(c)(2)(v).
If Commerce finds that a PMS exists
under section 773(e) of the Act, then it
will modify its dumping calculations
appropriately.

Neither section 773(e) of the Act nor
19 CFR 351.301(c)(2)(v) set a deadline
for the submission of PMS allegations
and supporting factual information.
However, in order to administer section
773(e) of the Act, Commerce must
receive PMS allegations and supporting
factual information with enough time to
consider the submission. Thus, should
an interested party wish to submit a
PMS allegation and supporting new
factual information pursuant to section
773(e) of the Act, it must do so no later
than 20 days after submission of initial
responses to section D of the
questionnaire.

Separate Rates

In proceedings involving non-market
economy (NME) countries, Commerce
begins with a rebuttable presumption
that all companies within the country
are subject to government control and,
thus, should be assigned a single
antidumping duty deposit rate. It is
Commerce’s policy to assign all
exporters of merchandise subject to an
administrative review in an NME
country this single rate unless an
exporter can demonstrate that it is
sufficiently independent so as to be
entitled to a separate rate.

To establish whether a firm is
sufficiently independent from
government control of its export
activities to be entitled to a separate
rate, Commerce analyzes each entity
exporting the subject merchandise. In
accordance with the separate rates
criteria, Commerce assigns separate
rates to companies in NME cases only
if respondents can demonstrate the
absence of both de jure and de facto
government control over export
activities.

2 See Trade Preferences Extension Act of 2015,
Public Law 114-27, 129 Stat. 362 (2015).

All firms listed below that wish to
qualify for separate rate status in the
administrative reviews involving NME
countries must complete, as
appropriate, either a separate rate
application or certification, as described
below. For these administrative reviews,
in order to demonstrate separate rate
eligibility, Commerce requires entities
for whom a review was requested, that
were assigned a separate rate in the
most recent segment of this proceeding
in which they participated, to certify
that they continue to meet the criteria
for obtaining a separate rate. The
Separate Rate Certification form will be
available on Commerce’s website at
http://enforcement.trade.gov/nme/nme-
sep-rate.html on the date of publication
of this Federal Register notice. In
responding to the certification, please
follow the “Instructions for Filing the
Certification” in the Separate Rate
Certification. Separate Rate
Certifications are due to Commerce no
later than 30 calendar days after
publication of this Federal Register
notice. The deadline and requirement
for submitting a Certification applies
equally to NME-owned firms, wholly
foreign-owned firms, and foreign sellers
who purchase and export subject
merchandise to the United States.

Entities that currently do not have a
separate rate from a completed segment
of the proceeding 3 should timely file a
Separate Rate Application to
demonstrate eligibility for a separate
rate in this proceeding. In addition,
companies that received a separate rate
in a completed segment of the
proceeding that have subsequently
made changes, including, but not
limited to, changes to corporate
structure, acquisitions of new
companies or facilities, or changes to
their official company name,* should
timely file a Separate Rate Application
to demonstrate eligibility for a separate
rate in this proceeding. The Separate
Rate Application will be available on
Commerce’s website at http://
enforcement.trade.gov/nme/nme-sep-
rate.html on the date of publication of
this Federal Register notice. In
responding to the Separate Rate

3 Such entities include entities that have not
participated in the proceeding, entities that were
preliminarily granted a separate rate in any
currently incomplete segment of the proceeding
(e.g., an ongoing administrative review, new
shipper review, etc.) and entities that lost their
separate rate in the most recently completed
segment of the proceeding in which they
participated.

4Only changes to the official company name,
rather than trade names, need to be addressed via
a Separate Rate Application. Information regarding
new trade names may be submitted via a Separate
Rate Certification.


http://enforcement.trade.gov/nme/nme-sep-rate.html
http://enforcement.trade.gov/nme/nme-sep-rate.html
http://enforcement.trade.gov/nme/nme-sep-rate.html
http://enforcement.trade.gov/nme/nme-sep-rate.html
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Application, refer to the instructions
contained in the application. Separate
Rate Applications are due to Commerce
no later than 30 calendar days after
publication of this Federal Register
notice. The deadline and requirement
for submitting a Separate Rate
Application applies equally to NME-
owned firms, wholly foreign-owned
firms, and foreign sellers that purchase

and export subject merchandise to the
United States.

For exporters and producers who
submit a Separate Rate Application or
Certification and subsequently are
selected as mandatory respondents,
these exporters and producers will no
longer be eligible for separate rate status
unless they respond to all parts of the

questionnaire as mandatory
respondents.

Initiation of Reviews:

In accordance with 19 CFR
351.221(c)(1)(i), we are initiating
administrative reviews of the following
AD and CVD orders and findings. We
intend to issue the final results of these
reviews not later than October 31, 2020.

Period to be
reviewed

AUSTRALIA: Hot-Rolled Steel Flat Products, A-602—-809

BlueScope Steel Americas, Inc.
BlueScope Steel, Ltd.

SSAB Enterprises, LLC.

Steel Dynamics, Inc.
Steelscape LLC.

United States Steel Corporation.

BRAZIL: Hot-Rolled Steel Flat Products, A-351-845

AG Royce Metal Marketing.

Aperam South America.

Companhia Siderurgica Nacional.
Companhia Siderurgica Suape.
Cummins Inc.

Erico Incorporated.

Gautier Steel Limited.

Gerdau Acominas S.A.

Mahle Engine Components USA Inc.
Mahle Metal Leve S.A.

Marcegaglia do Brasil.

Modine do Brasil Sistemas Termicos.
Nvent do Brasil Eletrometalurgica Ltda.
Nvent Erico.

Optimus Steel Inc.

Ternium Brasil Ltda.

Ternium Mexico S.A. de C.V.

AD proceedings

Usinas Siderurgicas de Minas Gerais S.A. (Usiminas).

INDIA: Stainless Steel FIanges, A—533—877 .......oo ittt ettt b e sttt e e sas e e bt e s b e e nneenreeneee s

Arien Global.

Armstrong International Pvt. Ltd.
Avinimetal.

Balkrishna Steel Forge Pvt. Ltd.
Bebitz Flanges Works Private Limited.
Bee Gee Enterprises.

Bsl Freight Solutions Pvt., Ltd.

CD Industries (Prop. Kisaan Engineering Works Pvt. Ltd).

Chandan Steel Limited.
Chandan Steel Ltd.

Cipriani Harrison Valves Pvt. Ltd.
CTL Logistics (India) Pvt. Ltd.
Echjay Forgings Private Limited.
Echjay Forgings Private Ltd.
Fivebros Forgings Pvt. Ltd.
Fluid Controls Pvt. Ltd.

Geodis Oversea Pvt., Ltd.
Globelink WW India Pvt., Ltd.
Goodluck India Ltd.

Hilton Metal Forging Limited.
Jai Auto Pvt. Ltd.

JAY JAGDAMBA FORGINGS PRIVATE LIMITED.

JAY JAGDAMBA LIMITED.

JAY JAGDAMBA PROFILE PRIVATE LIMITED.

Jay Jagdamba Ltd.

Kisaan Die Tech.

Kunj Forgings Pvt. Ltd.
Montane Shipping Pvt., Ltd.
Noble Shipping Pvt. Ltd.
Paramount Forge.

Pashupati Tradex Pvt., Ltd.
Peekay Steel Castings Pvt. Ltd.
Pradeep Metals Limited.

10/1/18-9/3019

10/1/18-9/30/19

3/28/18-9/30/19
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Period to be
reviewed

Pradeep Metals Ltd.

R D Forge Pvt., Ltd.

Rolex Fittings India Pvt. Ltd.

Rollwell Forge Pvt. Ltd.

Safewater Lines () Pvt. Ltd.

Saini Flange Pvt. Ltd.

SAR Transport Systems.

Shilpan Steelcast Pvt. Ltd.

SHREE JAY JAGDAMBA FLANGES PRIVATE LIMITED.

Shree Jay Jagdamba Flanges Pvt. Ltd.

Teamglobal Logistics Pvt. Ltd.

Technical Products Corporation.

Technocraft Industries India Ltd.

Transworld Global.

VEEYES Engineering Pvt. Ltd.

Vishal Shipping Agencies Pvt. Ltd.

Yusen Logistics (India) Pvt. Ltd.
JAPAN: Certain Hot-Rolled Steel Flat Products, A—588—874 ...........uueiiiiiiiiiieiiee ettt e e e e e e e e e e e e e e 10/1/18-9/30/19

Hanwa Co., Ltd.

Higuchi Manufacturing America, LLC.

Higuchi Seisakusho Co., Ltd.

Hitachi Metals, Ltd.

Honda Trading Canada, Inc.

JFE Steel Corporation.

JFE Shoji Trade America.

JFE Shoji Trade Corporation.

Kanematsu Corporation.

Kobe Steel, Ltd.

Metal One Corporation.

Mitsui & Co., Ltd.

Miyama Industry Co., Ltd.

Nakagawa Special Steel Inc.

Nippon Steel Corporation.

Nippon Steel & Sumitomo Metal Corporation.

Nippon Steel & Sumikin Logistics Co., Ltd.

Nisshin Steel Co., Ltd.

Okaya & Co., Ltd.

Panasonic Corporation.

Saint-Gobain K.K.

Shinsho Corporation.

Sumitomo Corporation.

Suzukaku Co., Ltd.

Tokyo Steel Manufacturing Co., Ltd.

Toyota Tsusho Corporation Nagoya.
MEXICO: Carbon and Certain Alloy Steel Wire Rod, A—201—830 .......cccueiiiiiiiiiiiienieeiee ettt 10/1/18-9/30/19

ArcelorMittal Las Truchas, S.A. de C.V.

Deacero S.A.P.I. de C.V.

Grupo Villacero S.A. de C.V.

Talleres y Aceros S.A. de C.V.

Ternium Mexico S.A. de C.V.

TAIWAN: Steel Concrete Reinforcing Bar, A—583—859 ........cociiiiiiiiiiiiiie i 10/1/18-9/30/19
Power Steel Co., Ltd.

REPUBLIC of KOREA: Certain Hot-Rolled Steel Flat Products, A—580—883 ..........cccccriiiriiiniiirieeiee e 10/1/18-9/30/19
Hyundai Steel Company.
POSCO.

POSCO Daewoo Corporation.

Dongbu Steel Co., Ltd.

Dongkuk Industries Co., Ltd.

Dongkuk Steel Mill Co., Ltd.

Marubeni-ltochu Steel Korea Ltd 8. Soon Hong Trading Co.

Snp Ltd.

Sungjin Co., Ltd.
The NETHERLANDS: Hot-Rolled Steel Flat Products, A—421-813 .........ccociiiiiiriirirerieieeee sttt 10/1/18-9/30/19

Tata Steel ljmuiden BV.
The PEOPLE’S REPUBLIC of CHINA: Electrolytic Manganese Dioxide, A—570—919 .......cccoiiiiiiiiiiniieneeceeee e 10/1/18—9/30/19

Duracell (China) Limited.
The PEOPLE’S REPUBLIC of CHINA: Polyvinyl AlCOnOl, A—570—879 ......ccioueiiiiriirierierieiee et sresse e et eneanens 10/1/18-9/30/19

Sinopec Sichuan Vinylon Works.

Sinopec Chongging SVW Chemical Co., Ltd.
The PEOPLE’S REPUBLIC OF CHINA: Steel Wire Garment Hangers, A—570—918 .........ccciiiiiiiiiiiieeieeie e 10/1/1A-9/30/19

Shanghai Wells Hanger Co., Ltd.

Hong Kong Ltd.

Hong Kong Wells Ltd.
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Period to be
reviewed

Hangzhou Qingging Mechanical Co., Ltd.

Hangzhou Yingqing Material Co., Ltd.

Shaoxing Dingli Metal Clotheshorse.

Shaoxing Lishi Metal Products Co., Ltd.

Shaoxing Maosheng Metal Products Co., Ltd.

Shaoxing Shunji Metal Clotheshorse Co., Ltd.

Shaoxing Yongnuo Metal Products Co., Ltd.

Zhejiang Lucky Cloud Hanger Co., Ltd.
TURKEY: Heavy Walled Rectangular Welded Carbon Steel Pipes and Tubes, A—489-824 ............ccccoiiviiiinciicienn. 9/1/18-8/31/19

Cag Celik Demir ve Celik Endustri A.S.5

Noksel Celik Boru Sanayi A.S.6

Ozdemir Boru Profil San. ve Tic. Ltd Sti7
TURKEY: Hot-Rolled Steel Flat Products, A—489—826 ..........cccoeiiiiiieeiiieeeiieeeeeeeeeee e eettee e eettee e eteeeesaseeeeesaeeeetaeaesaraeaanes 10/1/18-9/30/19

Agir Haddecilik A.S.

Cag Celik Demir ve Celik.

Colakoglu Dis Ticaret A.S.

Colakoglu Metaluriji, A.S.

Eregli Demir ve Celik Fabrikalari T.A.S.

Gazi Metal Mamulleri Sanayi Ve Ticaret A.S.

Habas Industrial and Medical Gases Production Industries Inc.

Habas Sinai ve Tibbi Gazlar Istihsal Endustrisi.

Iskenderun Iron & Steel Works Co.

MMK Atakas Metalurji.

Ozkanlron and Steel Ind.

Seametal San ve Dis Tic.

Tosyali Holding (Toscelik Profile and Sheet Ind. Co., Toscelik Profil ve Sac).

CVD proceedings

BRAZIL: Hot-Rolled Steel Flat Products, C—351-—846 .........cccooiiiiiiiieieeie e s 1/1/18-12/31/18
Aperam South America.
Companhia Siderurgica Nacional.
Companhia Siderurgica Suape.
Gerdau Acominas S.A.
Mahle Metal Leve S.A.
Marcegaglia do Brasil.
Modine do Brasil Sistemas Termicos.
Nvent do Brasil Eletrometalurgica Ltda.
Ternium Brasil Ltda.
Usinas Siderurgicas de Minas Gerais S.A. (Usiminas).
INDIA: Stainless Steel FIanges, C—533—878 .......ccceiiiiiiiiiieiieaiee ettt e ettt et e e ee e teeeteeateaasbeeabeesseaaseeanbeaaseaanseesnsesseasseean 1/23/18-12/31/18
Arien Global.
Armstrong International Pvt. Ltd.
Avinimetal.
Balkrishna Steel Forge Pvt. Ltd.
Bebitz Flanges Works Private Limited.
Bee Gee Enterprises.
Bsl Freight Solutions Pvt., Ltd.
CD Industries (Prop. Kisaan Engineering Works Pvt. Ltd).
Chandan Steel Limited.
Chandan Steel Ltd.
Cipriani Harrison Valves Pvt. Ltd.
CTL Logistics (India) Pvt. Ltd.
Echjay Forgings Private Limited.
Fivebros Forgings Pvt. Ltd.
Fluid Controls Pvt. Ltd.
Geodis Oversea Pvt., Ltd.
Globelink WW India Pvt., Ltd.
Goodluck India Ltd.
Hilton Metal Forging Limited.
Jai Auto Pvt. Ltd.
Jay Jagdamba Forgings Private Limited.
Jay Jagdamba Limited.
Jay Jagdamba Profile Private Limited.
Kisaan Die Tech.
Kunj Forgings Pvt. Ltd.
Montane Shipping Pvt., Ltd.
Noble Shipping Pvt. Ltd.
Paramount Forge.
Pashupati Tradex Pvt., Ltd.
Peekay Steel Castings Pvt. Ltd.
Pradeep Metals Limited.
Pradeep Metals Ltd.
R D Forge Pvt., Ltd.
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Period to be
reviewed

Rolex Fittings India Pvt. Ltd.
Rollwell Forge Pvt. Ltd.
Safewater Lines () Pvt. Ltd.
Saini Flange Pvt. Ltd.

SAR Transport Systems.
Shilpan Steelcast Pvt. Ltd.

SHREE JAY JAGDAMBA FLANGES PRIVATE LIMITED.

Shree Jay Jagdamba Flanges Pvt. Ltd.
Teamglobal Logistics Pvt. Ltd.
Technical Products Corporation.
Technocraft Industries India Ltd.
Transworld Global.

VEEYES Engineering Pvt. Ltd.

Vishal Shipping Agencies Pvt. Ltd.
Yusen Logistics (India) Pvt. Ltd.

REPUBLIC OF KOREA: Certain Hot-Rolled Steel Flat Products, C—580-884

DCE Inc.

Dong Chuel America Inc.

Dong Chuel Industrial Co., Ltd.
Dongbu Incheon Steel Co., Ltd.
Dongbu Steel Co., Ltd.

Dongkuk Industries Co., Ltd.
Dongkuk Steel Mill Co., Ltd.
Hyewon Sni Corporation (H.S.1.).

Hyundai Steel Company’ 10. JFE Shoji Trade Korea Ltd.

POSCO.

POSCO Coated & Color Steel Co., Ltd.
POSCO Daewoo Corporation.

Soon Hong Trading Co., Ltd.

Sung-A Steel Co., Ltd.

TURKEY: Heavy Walled Rectangular Welded Carbon Steel Pipes and Tubes, C-489-825

Cag Celik Demir ve Celik Endustri A.S.8
Noksel Celik Boru Sanayi A.S.°

Suspension Agreements

RUSSIA: Uranium, A-821-802

1/1/18-12/31/18

1/1/18-12/31/18

10/1/18-9/30/19

Duty Absorption Reviews

During any administrative review
covering all or part of a period falling
between the first and second or third
and fourth anniversary of the
publication of an AD order under 19
CFR 351.211 or a determination under
19 CFR 351.218(f)(4) to continue an
order or suspended investigation (after

5 Commerce misspelled the name of this company
in the initiation notice that published on November
12, 2019 (84 FR 61011).

6 Commerce misspelled the name of this company
in the initiation notice that published on November
12, 2019 (84 FR 61011).

71In the initiation notice that published on
November 12, 2019 (84 FR 61011), Commerce failed
to specify that subject merchandise both produced
and exported by Ozdemir Boru Profil San. ve Tic.
Ltd Sti. (Ozdemir) is excluded from the
antidumping duty order. See Heavy Walled
Rectangular Welded Carbon Steel Pipes and Tubes
from the Republic of Korea, Mexico, and the
Republic of Turkey: Antidumping Duty Orders, 81
FR 62865 (September 13, 2016)at 62866. Thus,
Ozdemir’s inclusion in this administrative review is
limited to entries for which Ozdemir was not both
the exporter and producer of the subject
merchandise.

8 Commerce misspelled the name of this company
in the initiation notice that published on November
12, 2019 (84 FR 61011).

9 Commerce misspelled the name of this company
in the initiation notice that published on November
12, 2019 (84 FR 61011).

sunset review), Commerce, if requested
by a domestic interested party within 30
days of the date of publication of the
notice of initiation of the review, will
determine whether AD duties have been
absorbed by an exporter or producer
subject to the review if the subject
merchandise is sold in the United States
through an importer that is affiliated
with such exporter or producer. The
request must include the name(s) of the
exporter or producer for which the
inquiry is requested.

Gap Period Liquidation

For the first administrative review of
any order, there will be no assessment
of antidumping or countervailing duties
on entries of subject merchandise
entered, or withdrawn from warehouse,
for consumption during the relevant
“gap” period of the order (i.e., the
period following the expiry of
provisional measures and before
definitive measures were put into
place), if such a gap period is applicable
to the POR.

Administrative Protective Orders and
Letters of Appearance

Interested parties must submit
applications for disclosure under

administrative protective orders in
accordance with the procedures
outlined in Commerce’s regulations at
19 CFR 351.305. Those procedures
apply to administrative reviews
included in this notice of initiation.
Parties wishing to participate in any of
these administrative reviews should
ensure that they meet the requirements
of these procedures (e.g., the filing of
separate letters of appearance as
discussed at 19 CFR 351.103(d)).

Factual Information Requirements

Commerce’s regulations identify five
categories of factual information in 19
CFR 351.102(b)(21), which are
summarized as follows: (i) Evidence
submitted in response to questionnaires;
(ii) evidence submitted in support of
allegations; (iii) publicly available
information to value factors under 19
CFR 351.408(c) or to measure the
adequacy of remuneration under 19 CFR
351.511(a)(2); (iv) evidence placed on
the record by Commerce; and (v)
evidence other than factual information
described in (i)—(iv). These regulations
require any party, when submitting
factual information, to specify under
which subsection of 19 CFR
351.102(b)(21) the information is being



67718

Federal Register/Vol. 84, No. 238/ Wednesday, December 11, 2019/ Notices

submitted and, if the information is
submitted to rebut, clarify, or correct
factual information already on the
record, to provide an explanation
identifying the information already on
the record that the factual information
seeks to rebut, clarify, or correct. The
regulations, at 19 CFR 351.301, also
provide specific time limits for such
factual submissions based on the type of
factual information being submitted.
Please review the Final Rule,10 available
at http://enforcement.trade.gov/frn/
2013/1304frn/2013-08227 .txt, prior to
submitting factual information in this
segment.

Any party submitting factual
information in an AD or CVD
proceeding must certify to the accuracy
and completeness of that information
using the formats provided at the end of
the Final Rule.1* Commerce intends to
reject factual submissions in any
proceeding segments if the submitting
party does not comply with applicable
certification requirements.

Extension of Time Limits Regulation

Parties may request an extension of
time limits before a time limit
established under Part 351 expires, or as
otherwise specified by Commerce.!2 In
general, an extension request will be
considered untimely if it is filed after
the time limit established under Part
351 expires. For submissions which are
due from multiple parties
simultaneously, an extension request
will be considered untimely if it is filed
after 10:00 a.m. on the due date.
Examples include, but are not limited
to: (1) Case and rebuttal briefs, filed
pursuant to 19 CFR 351.309; (2) factual
information to value factors under 19
CFR 351.408(c), or to measure the
adequacy of remuneration under 19 CFR
351.511(a)(2), filed pursuant to 19 CFR
351.301(c)(3) and rebuttal, clarification
and correction filed pursuant to 19 CFR
351.301(c)(3)(iv); (3) comments
concerning the selection of a surrogate
country and surrogate values and
rebuttal; (4) comments concerning CBP
data; and (5) Q&V questionnaires. Under
certain circumstances, Commerce may
elect to specify a different time limit by
which extension requests will be

10 See Certification of Factual Information To
Import Administration During Antidumping and
Countervailing Duty Proceedings, 78 FR 42678 (July
17, 2013) (Final Rule); see also the frequently asked
questions regarding the Final Rule, available at
http://enforcement.trade.gov/tlei/notices/factual
info_final rule FAQ 07172013.pdyf.

11 See section 782(b) of the Act; see also Final
Rule; and the frequently asked questions regarding
the Final Rule, available at http://
enforcement.trade.gov/tlei/notices/factual_info
final_rule FAQ_07172013.pdf.

12 See 19 CFR 351.302.

considered untimely for submissions
which are due from multiple parties
simultaneously. In such a case,
Commerce will inform parties in the
letter or memorandum setting forth the
deadline (including a specified time) by
which extension requests must be filed
to be considered timely. This policy also
requires that an extension request must
be made in a separate, stand-alone
submission, and clarifies the
circumstances under which Commerce
will grant untimely-filed requests for the
extension of time limits. Please review
the Final Rule, available at http://
www.gpo.gov/fdsys/pkg/FR-2013-09-20/
html/2013-22853.htm, prior to
submitting factual information in these
segments.

These initiations and this notice are
in accordance with section 751(a) of the
Act (19 U.S.C. 1675(a)) and 19 CFR
351.221(c)(1)(i).

Dated: December 5, 2019.

James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2019-26671 Filed 12-10-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C—201-846]

Sugar From Mexico: Notice of
Termination of Amendment to the
Agreement Suspending the
Countervailing Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On October 18, 2019, the
United States Court of International
Trade (CIT) issued a final judgment in
CSC Sugar LLC v. United States, Ct. No.
17-00214, Slip Op. 19-131 (CIT October
18, 2019) (CSC Sugar II), vacating the
2017 amendment to the Agreement
Suspending the Countervailing Duty
Investigation on Sugar from Mexico.
Commerce is now terminating the
amendment consistent with the Court’s
order.

DATES: Applicable December 7, 2019.

FOR FURTHER INFORMATION CONTACT:
Sally C. Gannon, Bilateral Agreements
Unit, Office of Policy and Negotiations,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-0162.

SUPPLEMENTARY INFORMATION:

Background

On December 19, 2014, Commerce
and the Government of Mexico (GOM)
signed the Agreement Suspending the
Countervailing Duty Investigation on
Sugar from Mexico (CVD Agreement).!
Subsequent to this date, between June
2016 and June 2017, Commerce and the
GOM held consultations to address
concerns raised by the domestic
industry and to ensure that the CVD
Agreement met all of the statutory
requirements for a suspension
agreement, e.g., that suspension of the
investigation was in the public interest,
including the availability of supplies of
sugar in the U.S. market, and that
effective monitoring was practicable.
The consultations resulted in Commerce
and the GOM signing the amendment to
the CVD Agreement on June 30, 2017,
and it was subsequently published in
the Federal Register.2

CSC Sugar LLC (CSC Sugar)
challenged Commerce’s determination
to amend the CVD Agreement by
contending that Commerce did not meet
its obligation to file a complete
administrative record.? Specifically,
CSC Sugar argued that Commerce failed
to memorialize and include in the
record ex parte communications
between Commerce officials and
interested parties (including the
domestic sugar industry and
representatives of Mexico), as required
by section 777(a)(3) of the Tariff Act of
1930, as amended (the Act).4

The CIT agreed with CSC Sugar and
ordered Commerce to supplement the
administrative record with any ex parte
communications regarding the CVD
Amendment.5 CSC Sugar subsequently
filed a motion for judgment on the
agency record arguing that Commerce’s
failure, during the consultations period,
to maintain contemporaneous ex parte
communication memoranda, in
accordance with section 777(a)(3) of the
Act, could not be adequately remedied
by Commerce’s delayed and incomplete
supplementation of the record.®

The CIT found that Commerce’s
failure to follow the recordkeeping
requirements of Section 777 of the Act
cannot be described as “harmless.” 7

1 See Sugar From Mexico: Suspension of
Countervailing Duty Investigation, 79 FR 78044
(December 29, 2014) (CVD Agreement).

2 See Sugar From Mexico: Amendment to the
Agreement Suspending the Countervailing Duty
Investigation, 82 FR 31942 (July 11, 2017) (CVD
Amendment).

3 See CSC Sugar Il at 4.

41d.

51d. (citing CSC Sugar LLC v. United States, 317
F. Supp. 3d 1322, 1326 (CIT 2018)).

6 See CSC Sugar Il at 4.

71d. at 11-12.


http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://enforcement.trade.gov/frn/2013/1304frn/2013-08227.txt
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The CIT found that this recordkeeping
failure substantially prejudiced CSC
Sugar.® On that basis, the CIT stated that
the CVD Amendment must be vacated.®

Termination of CVD Amendment

Consistent with the CIT’s ruling in
CSC Sugar II, Commerce is terminating
the CVD Amendment prospectively.10
Accordingly, as of December 7, 2019,
the unamended CVD Agreement 11 is in
force and effective, and the CVD
Amendment has no force or effect.

Dated: December 6, 2019.

Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-26801 Filed 12—-10-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RTID 0648-XV141

Fishing Capacity Reduction Program
for the Longline Catcher Processor
Subsector of the Bering Sea and
Aleutian Islands Non Pollock
Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of fee rate adjustment.

SUMMARY: NMFS issues this notice to
inform the public that there will be an
increase of the fee rate required to repay
the $35,000,000 reduction loan
financing the non-pollock groundfish
fishing capacity reduction program.
Effective January 1, 2020, NMFS is
increasing the Loan A fee rate to $0.021
per pound to ensure timely loan
repayment. The fee rate for Loan B will
remain unchanged at $0.001 per pound.

DATES: The non-pollock groundfish
program fee rate increase will begin
with landings on January 1, 2020. The
first due date for fee payments with the
increased rate will be February 15, 2020.

81d. at 12.

oId.

10 Commerce is terminating the CVD Amendment,
effective December 7, 2019. Because suspension of
liquidation does not occur while the CVD
Agreement is in force, termination of the CVD
Amendment shall be prospective in effect.
Accordingly, the CVD Agreement, as signed on
December 19, 2014, applies to all contracts for sugar
from Mexico exported from Mexico on or after
December 7, 2019.

11 See CVD Agreement.

ADDRESSES: Send questions about this
notice to Elaine Saiz, Chief, Financial
Services Division, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910-
3282.

FOR FURTHER INFORMATION CONTACT:
Elaine Saiz, (301) 427—8752.

SUPPLEMENTARY INFORMATION:
I. Background

Sections 312(b)—(e) of the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1861 et seq.)
generally authorizes fishing capacity
reduction programs. In particular,
section 312(d) authorizes industry fee
systems for repaying reduction loans
which finance reduction program costs.
Subpart L of 50 CFR part 600 is the
framework rule generally implementing
section 312(b)—(e). Sections 1111 and
1112 of the Merchant Marine Act, 1936
(46 App. U.S.C. 1279f and 1279g)
generally authorize reduction loans.

Enacted on December 8, 2004, section
219, Title II, of FY 2005 Appropriations
Act, Public Law 104—447 (Act)
authorizes a fishing capacity reduction
program implementing capacity
reduction plans submitted to NMFS by
catcher processor subsectors of the
Bering Sea and Aleutian Islands
(“BSAI”’) non-pollock groundfish
fishery (“reduction fishery”) as set forth
in the Act.

The longline catcher processor
subsector (the “Longline Subsector”) is
among the catcher processor subsectors
eligible to submit to NMFS a capacity
reduction plan under the terms of the
Act. The longline subsector non-pollock
groundfish reduction program’s
objective was to reduce the number of
vessels and permits endorsed for
longline subsector of the non-pollock
groundfish fishery. All post-reduction
fish landings from the reduction fishery
are subject to the longline subsector
non-pollock groundfish program’s fee.

NMFS proposed the implementing
notice on August 11, 2006 (71 FR
46364), and published the final notice
on September 29, 2006 (71 FR 57696).
NMEFS allocated the $35,000,000
reduction loan (A Loan) to the reduction
fishery and this loan is repayable by fees
from the fishery.

On September 24, 2007, NMFS
published in the Federal Register (72
FR 54219), the final rule to implement
the industry fee system for repaying the
non-pollock groundfish program’s
reduction loan and established October
24, 2007, as the effective date when fee
collection and loan repayment began.

The regulations implementing the
program are located at § 600.1012.

NMFS published a final rule to
implement a second $2,700,000
reduction loan (B Loan) for this fishery
in the Federal Register on September
24,2012 (77 FR 58775). The loan was
disbursed December 18, 2012 with fee
collection of $0.001 per pound to begin
January 1, 2013. This fee is in addition
to the A Loan fee.

II. Purpose

The purpose of this notice is to adjust
the fee rate for the reduction fishery in
accordance with the framework rule’s
§600.1013(b). Section 600.1013(b)
directs NMFS to recalculate the fee rate
that will be reasonably necessary to
ensure reduction loan repayment within
the specified 30 year term.

NMFS has determined for the
reduction fishery that the current fee
rate of $0.017 per pound is less than
that needed to service the A Loan.
Therefore, NMFS is increasing the Loan
A fee rate to $0.021 per pound which
NMEFS has determined is sufficient to
ensure timely loan repayment. The fee
rate for Loan B will remain $0.001 per
pound.

Subsector members may continue to
use Pay.gov to disburse collected fee
deposits at:
http://www.pay.gov/paygov/.

Please visit the NMFS website for
additional information at: https://
www.fisheries.noaa.gov/national/
funding-and-financial-services/longline-
catcher-processor-subsector-bering-sea-
and-aleutian-islands-non-pollock.

II1. Notice

The new fee rate for the non-pollock
Groundfish fishery will begin on
January 1, 2020.

From and after this date, all subsector
members paying fees on the non-pollock
groundfish fishery shall begin paying
non-pollock groundfish fishery program
fees at the revised rate.

Fee collection and submission shall
follow previously established methods
in § 600.1013 of the framework rule and
in the final fee rule published in the
Federal Register on September 24, 2007
(72 FR 54219).

Authority: 16 U.S.C. 1861 et seq.; Pub. L.
108—447.

Dated: December 5, 2019.
Brian T. Pawlak,
Chief Financial Officer/Chief Administrative
Officer, Director, Office of Management and
Budget, National Marine Fisheries Service.
[FR Doc. 2019-26633 Filed 12—10-19; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XR072]

Endangered Species; File Nos. 22671—
01, 23096, and 23200

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of applications
for permits and a permit modification.

SUMMARY: Notice is hereby given that
three applicants have applied in due
form for a permit to take Atlantic
(Acipenser oxyrinchus) and shortnose
(Acipenser brevirostrum) sturgeon for
purposes of scientific research.

DATES: Written, telefaxed, or email
comments must be received on or before
January 10, 2020.

ADDRESSES: The applications and
related documents are available for
review by selecting ‘“Records Open for
Public Comment” from the “Features”
box on the Applications and Permits for
Protected Species (APPS) home page,
https://apps.nmfs.noaa.gov, and then
selecting the applicable File No. from
the list of available applications.

These documents are also available
upon written request or by appointment
in the Permits and Conservation
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone:
(301) 427-8401; fax: (301) 713-0376.

Written comments on these
applications should be submitted to the
Chief, Permits and Conservation
Division, at the address listed above.
Comments may also be submitted by
facsimile to (301) 713-0376, or by email
to NMFS.Pr1Comments@noaa.gov.
Please include the File No. in the
subject line of the email comment.

Those individuals requesting a public
hearing should submit a written request
to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on the
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Malcolm Mohead (for File Nos. 22671—
01 and 23096) or Erin Markin (for File
No. 23200), (301) 427—8401.
SUPPLEMENTARY INFORMATION: The
subject permits and permit modification
are requested under the authority of the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.)
and the regulations governing the
taking, importing, and exporting of

endangered and threatened species (50
CFR parts 222-226).

File No. 22671-01: Permit No. 22671
was issued on March 12, 2019 (83 FR
61375), authorizing the U.S. Geological
Survey (USGS), Conte Anadromous Fish
Research Laboratory, 1 Migratory Way,
Turners Falls, MA 01376 (Responsible
Party: Adria Elskus), to take shortnose
sturgeon in the Connecticut River.
Researchers are currently permitted to
capture adult, sub-adult and juvenile
shortnose sturgeon using gill nets or
trawls (i.e., trawling is conducted
between Turner Falls Dam and Holyoke
Dam), measure, weigh, tag, tissue
sample, determine gender via
boroscopy, photograph, and
prophylactically treat prior to release. A
subset of sturgeon may be anesthetized
and implanted with acoustic tags
(internal or external) for tracking. Lethal
sampling of early life stages (eggs and
larvae) may occur using D-nets. The
Permit Holder is also authorized to
conduct scientific research and
enhancement activities on captive, non-
releasable shortnose sturgeon.

The permit holder requests additional
authorization for blood sampling to
evaluate stress levels experienced by the
upstream-migrant shortnose sturgeon in
upstream passage through the Holyoke
fish elevator. Blood samples from
treatment animals would be collected at
the height of the fish passage elevator
and also from control animals below the
dam prior to entering the lift.
Additionally, the permit holder requests
trawling gear to be authorized for
capturing shortnose sturgeon in the
Connecticut River between Turner Falls
Dam (MA) and Bellows Falls Dam (VT).
The permit would expire on March 31,
2029.

File No. 23096: The University of
Georgia, Warnell School of Forestry and
Natural Resources, 180 E Green Street,
Athens, GA 30602 (Responsible Party:
Dale Greene) requests a permit to
conduct scientific research on Atlantic
and shortnose sturgeon to determine the
presence, status, health, population
dynamics, and movements of Atlantic
and shortnose sturgeon in the coastal
river basins and estuaries of Georgia and
Northeast Florida (Savannah, Ogeechee,
Altamaha, Satilla, and St. Marys (GA)
and St. Johns/Nassau (FL)). Atlantic and
shortnose sturgeon would be captured
using gill nets and/or trammel nets.
Juvenile, sub-adult, and adult sturgeon
would be PIT tagged, tissue sampled (fin
clip), measured, weighed, and
photographed. A subset of individual
animals may be anesthetized, internally
or externally acoustically tagged,
biologically sampled (fin ray, blood,
gonads), and undergo endoscopy to

determine sex. Lethal sampling of
sturgeon eggs and larvae using artificial
substrates would occur to verify
spawning incidence. Tissue samples
would be exported to Canada for DNA
virus analysis. Incidental mortality of
up to one adult/sub-adult and one
juvenile Atlantic sturgeon may occur
annually in the Savannah, Ogeechee,
Altamaha, and Satilla Rivers; and up to
one adult/sub-adult and one juvenile
shortnose sturgeon may occur annually
in the Savannah, Ogeechee, and
Altamaha Rivers. The permit would be
valid for up to 10 years from the date
of issuance.

File No. 23200: The University of
North Carolina, Wilmington, 601 South
College Road, Wilmington, NC 28403
(Responsible Party: Frederick Scharf),
requests a permit to conduct scientific
research on adult, sub-adult, and
juvenile Atlantic and shortnose sturgeon
to determine their abundance,
distribution, habitat use, and migration
dynamics in the coastal rivers and
estuaries of North Carolina basins (Cape
Fear, Neuse, Tar/Pamlico, Roanoke/
Chowan). Atlantic and shortnose
sturgeon would be captured using gill
nets, trammel nets, or trawls, measured,
weighed, tagged (PIT, Floy), biologically
sampled (tissue), and photographed/
videoed. A subset of Atlantic sturgeon
would be anesthetized and receive an
internal acoustic tag. The permit would
be valid for up to 5 years from the date
of issuance.

Dated: December 6, 2019.
Amy Sloan,
Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.
[FR Doc. 2019-26666 Filed 12—10-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XW016]

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery;
Trawl Rationalization Program; 2020
Cost Recovery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice, 2020 cost recovery fee
percentages and Mothership Co-op (MS)
Program pricing.

SUMMARY: This action provides
participants in the Pacific Coast
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Groundfish Trawl Rationalization
Program with the 2020 fee percentages
and MS pricing needed to calculate the
required payments for the cost recovery
fees due in 2020. For calendar year
2020, NMFS announces the following
fee percentages by sector specific
program: 3.00 percent for the
Shorebased Individual Fishing Quota
(IFQ) Program; 0.29 percent for the MS
Co-op Program; and 0.08 percent for the
Catcher/Processor Go-op (CP) Program.
For 2020, the MS pricing to be used as
a proxy by the CP Co-op Program is:
$0.08/1b for Pacific whiting.

DATES: Applicable January 1, 2020.

FOR FURTHER INFORMATION CONTACT:
Christopher Biegel, Cost Recovery
Program Coordinator, (503) 231-6291,
fax (503) 872—2737, email
Christopher.Biegel@NOAA.gov.
SUPPLEMENTARY INFORMATION: The
Magnuson-Stevens Fishery
Conservation and Management Act
(MSA) requires NMFS to collect fees to
recover the costs directly related to the
management, data collection and
analysis, and enforcement directly
related to and in support of a limited
access privilege program (LAPP) (16
U.S.C. 1854(d)(2)), also called ““cost
recovery.” The Pacific Coast Groundfish
Trawl Rationalization Program is a
LAPP, implemented in 2011, and
consists of three sector-specific
programs: The Shorebased IFQ Program,
the MS Co-op Program, and the CP Go-
op Program. In accordance with the
MSA, and based on a recommended
structure and methodology developed in
coordination with the Pacific Fishery
Management Council (Council), NMFS
began collecting mandatory fees of up to
three percent of the ex-vessel value of
groundfish from each program
(Shorebased IFQ Program, MS Co-op
Program, and CP Co-op Program) in
2014. NMFS collects the fees to recover
the incremental costs of management,
data collection and analysis, and
enforcement of the Groundfish Trawl
Rationalization Program. Additional
background can be found in the cost
recovery proposed and final rules, 78 FR
7371 (February 1, 2013) and 78 FR
75268 (December 11, 2013),

respectively. The details of cost
recovery for the Groundfish Trawl
Rationalization Program are in
regulation at 50 CFR 660.115 (Trawl
fishery-cost recovery program),
§660.140 (Shorebased IFQ Program),
§660.150 (MS Co-op Program), and
§660.160 (CP Co-op Program).

By December 31 of each year, NMFS
must announce the next year’s fee
percentages and the applicable MS
pricing for the CP Co-op Program.
NMFS calculated the 2020 fee
percentages by sector using the best
available information. For 2020, the fee
percentages by program, taking into
account the adjusted direct program
costs (DPCs), are:

e 3.00 percent for the Shorebased IFQ
Program,

e 0.29 percent for the MS Co-op
Program, and

¢ 0.08 percent for the CP Co-op
Program.

To calculate the fee percentages,
NMFS used the formula specified in
regulation at §660.115(b)(1), where the
fee percentage by sector equals the
lower of three percent or DPC for that
sector divided by total ex-vessel value
(V) for that sector multiplied by 100
(Fee percentage = the lower of 3 percent
or (DPC/V) x 100).

“DPC,” as defined in the regulations
at §660.115(b)(1)(i), are the actual
incremental costs for the previous fiscal
year directly related to the management,
data collection and analysis, and
enforcement of each program
(Shorebased IFQ Program, MS Co-op
Program, and CP Co-op Program).
Actual incremental costs means those
net costs that would not have been
incurred but for the implementation of
the Groundfish Trawl Rationalization
Program, including both increased costs
for new requirements of the program
and reduced costs resulting from any
program efficiencies.

“V”, as specified at §660.115(b)(1)(ii),
is the total ex-vessel value, as defined at
§660.111, for each sector from the
previous calendar year. The regulations
define ex-vessel value slightly
differently for each sector, thus NMFS
uses slightly different methods to
calculate “V” for each sector. For the

Shorebased IFQ Program, NMFS used
the ex-vessel value for calendar year
2018 as reported in Pacific Fisheries
Information Network (PacFIN) from
shorebased IFQ electronic fish tickets as
this was the most recent complete set of
data. For the MS Co-op Program and the
CP Co-op Program, NMFS uses the
average price of Pacific whiting as
reported in PacFIN from the shorebased
IFQ sector in 2018 and the retained
catch estimates (weight) from the
observer data, as reported in the North
Pacific Observer Program database.
NMFS does not collect pricing data for
these two sectors so it uses the
shorebased IFQ sector data as a proxy.

Redetermination of Past DPCs and
Adjustment of DPCs

On August 10, 2016, the U.S. Court of
Appeals for the Ninth Circuit issued its
opinion in Glacier Fish Co. LLC v.
Pritzker, 832 F.3d 1113 (9th Cir. 2016),
a case involving a challenge to NMFS’
authority to collect cost recovery fees
from members of the CP Co-op Program
and the reasonableness of NMFS’
calculation of the CP Co-op Program’s
2014 fee percentage. In response to the
court decision, NMFS re-evaluated and
modified the methodology used to
determine the CP Co-op Program’s DPC
for the 2014 fee calculation. NMFS
elected to apply a similar revised
methodology for all programs for 2014—
2016 to redetermine the DPC for those
years and to continue to use the revised
methodology for all programs going
forward, including the 2017-2020 fee
calculations.

The redetermination resulted in
overpayments of the cost recovery fee by
the CP and MS Co-op Programs. NMFS
has continued to adjust the fees for
these two sectors in subsequent years to
account for this overpayment, as
specified at § 660.115(b)(1)(i). This
adjustment is reflected in the table
below.

Based on the estimated fees received
in 2019 and adjustments for
overpayments by the CP and MS Co-op
Programs, the adjusted DPCs for 2020
are:

2018 Fee <
Total by sector adjustment Final sector totals
I QY e e e $1,807,568.15 $0.00 $1,807,568.15
107,161.38 —73,928.46 33,232.92
85,435.73 —69,385.25 16,050.48

The fee calculations using the
adjusted 2019 DPCs are described
below.

IFQ Program:

e 3.00 percent = the lower of 3
percent or ($1,807,568.15/
$54,795,365.00) x 100.
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MS Co-op Program:

¢ 0.29 percent = the lower of 3
percent or ($33,232.92/$11,562,542.83)
X 100.

CP Co-op Program:

¢ 0.08 percent = the lower of 3
percent or ($16,050.48/$20,307,972.13)
X 100.

MS pricing is the average price per
pound that the CP Co-op Program will
use to determine their fee amount due
(MS pricing multiplied by the value of
the Pacific whiting harvested by the
vessel registered to a CP-endorsed
limited entry trawl permit, multiplied
by the CP fee percentage, equals the fee
amount due). MS pricing is based on the
average price per pound of Pacific
whiting as reported in PacFIN from the
shorebased IFQ sector. In other words,
data from the IFQ fishery was used as
a proxy for the MS average price per
pound to determine the MS pricing used
in the calculation for the CP Co-op
Program’s fee amount due. NMFS has
calculated the 2020 MS pricing to be
used as a proxy by the CP Co-op
Program as: $0.08/1b for Pacific whiting.

Cost recovery fees are submitted to
NMEFS by fish buyers via Pay.gov
(https://www.pay.gov/paygov/). Fees are
only accepted in Pay.gov by credit/debit
card or bank transfers. Cash or checks
cannot be accepted. Fish buyers
registered with Pay.gov can login in the
upper left-hand corner of the screen.
Fish buyers not registered with Pay.gov
can go to the cost recovery forms
directly from the website below. The
links to the Pay.gov forms for each

program (IFQ, MS, or CP) are listed
below:
IFQ: https://www.pay.gov/public/form/
start/58062865
MS: https://www.pay.gov/public/form/
start/58378422
CP: https://www.pay.gov/public/form/
start/58102817
As stated in the preamble to the cost
recovery proposed and final rules, in the
spring of each year, NMFS will release
an annual report documenting the
details and data used for the above
calculations. The report includes
information such as the fee percentage
calculation, program costs, and ex-
vessel value by sector. Annual reports
are available at: http://
www.westcoast.fisheries.noaa.gov/
fisheries/groundfish_catch _shares/
rules_regulations/costrecovery.html.

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C.773 et seq., and 16 U.S.C. 7001 et seq.
Dated: December 5, 2019.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-26618 Filed 12—-10-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Marine Mammals and Endangered
Species

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of permits and
permit modifications.

SUMMARY: Notice is hereby given that
permits or permit amendments have
been issued to the following entities
under the Marine Mammal Protection
Act (MMPA) and the Endangered
Species Act (ESA), as applicable.

ADDRESSES: The permits and related
documents are available for review
upon written request or by appointment
in the Permits and Conservation
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone:
(301) 427-8401; fax: (301) 713—0376.

FOR FURTHER INFORMATION CONTACT:
Amy Hapeman (Permit Nos. 22835 and
23095), Jennifer Skidmore (Permit Nos.
20610-02, 22435, and 23092), and
Carrie Hubard (Permit No. 23043); at
(301) 427-8401.

SUPPLEMENTARY INFORMATION: Notices
were published in the Federal Register
on the dates listed below that requests
for a permit or permit amendment had
been submitted by the below-named
applicants. To locate the Federal
Register notice that announced our
receipt of the application and a
complete description of the research, go
to www.federalregister.gov and search
on the permit number provided in the
table below.

. : Previous Federal Permit or amendment
Permit No. RIN Applicant Register notice issuance date

2061002 ........ 0648-XF801 | David Portnoy, Ph.D., Texas A&M University, Cor- | 84 FR 50018; September | November 15, 2019.
pus Christi, TX 78412. 24, 2019.

22435 .............. 0648-XR017 | Northwest Fisheries Science Center, Marine Foren- | 84 FR 36054; July 26, November 15, 2019.
sic Laboratory (Responsible Party: Kevin Wer- 2019.
ner, Ph.D.), 2725 Montlake Blvd East, Seattle,
WA 98112.

22835 ......ccee... 0648-XR003 | Scripps Institute of Oceanography (Responsible | 84 FR 31846; July 3, November 1, 2019.
Party: John Hildebrand, Ph.D.), University of 2019.
California San Diego, 9500 Gilman Drive, La
Jolla, CA 92093.

23043 .............. 0648—-XR051 | Devon Massyn, Natural History Unit, 2118 Manhat- | 84 FR 52073; October 1, | November 25, 2019.
tan Beach Blvd, Unit B, Redondo Beach, CA 2019.
90278.

23092 .............. 0648—-PR—-A004 | C. Scott Baker, Ph.D., Oregon State University, | 84 FR 49098; September | November 5, 2019.
Marine Mammal Institute, Hatfield Marine 18, 2019.
Science Center, 2030 SE Marine Science Drive,
Newport, OR 97365.

23095 .............. 0648—-XR033 | Ari Friedlaender, Ph.D., University of California at | 84 FR 39811; August 12, | November 13, 2019.
Santa Cruz, 115 McAllister Way, Santa Cruz, CA 2019.
95060.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a final

determination has been made that the
activities proposed are categorically
excluded from the requirement to

prepare an environmental assessment or
environmental impact statement.

As required by the ESA, as applicable,
issuance of these permit was based on
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a finding that such permits: (1) Were
applied for in good faith; (2) will not
operate to the disadvantage of such
endangered species; and (3) are
consistent with the purposes and
policies set forth in Section 2 of the
ESA.

Authority: The requested permits
have been issued under the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
regulations governing the taking and
importing of marine mammals (50 CFR
part 216), the Endangered Species Act of
1973, as amended (ESA; 16 U.S.C. 1531
et seq.), and the regulations governing
the taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222-226), as applicable.

Dated: December 5, 2019.
Amy Sloan,

Acting Chief, Permits and Conservation
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2019-26619 Filed 12—10-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XV139]

Fishing Capacity Reduction Program
for the Pacific Coast Groundfish
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of fee rate adjustment.

SUMMARY: NMFS issues this notice to
decrease the fee rate to 3.5 percent for
the Pacific Coast Groundfish fee-share
fishery to repay the $28,428,718.88
Groundfish sub-loan of the $35,662,471
reduction loan that financed the Pacific
Coast Groundfish fishing capacity
reduction program.

DATES: The fee rate decrease for the
Pacific Coast Groundfish fishery will
begin on landings starting on January 1,
2020. The first due date for fee
payments with the decreased rate will
be February 14, 2020.

ADDRESSES: Send questions about this
notice to Elaine Saiz, Chief, Financial
Services Division, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910-
3282.

FOR FURTHER INFORMATION CONTACT:
Elaine Saiz, (301) 427—-8752.

SUPPLEMENTARY INFORMATION:

I. Background

Sections 312(b) through (e) of the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1861a (b) through (e)) generally
authorizes fishing capacity reduction
programs. In particular, section 312(d)
authorizes industry fee systems for
repaying reduction loans that finance
reduction programs. Subpart L of 50
CFR part 600 is the framework rule
generally implementing section 312(b)
through (e). Sections 1111 and 1112 of
the Merchant Marine Act, 1936 (46 App.
U.S.C. 1279f and 1279g) generally
authorizes reduction loans.

Enacted on February 20, 2003, section
212 of Division B, Title II, of Public Law
108-7 (section 212) specifically
authorizes a fishing capacity reduction
program for that portion of the limited
entry trawl fishery under the Pacific
Coast Groundfish Fishery Management
Plan whose permits, excluding those
registered to whiting catcher-processors,
are endorsed for trawl gear operation
(reduction fishery).

The reduction program’s objective
was to reduce the number of vessels and
permits endorsed for the operation of
groundfish trawl gear. The program also
involved corollary fishing capacity
reduction in the California, Oregon, and
Washington fisheries for Dungeness crab
and pink shrimp and the sub-loans for
these state fisheries have all been
repaid.

NMFS proposed the implementing
notice on May 28, 2003 (68 FR 31653)
and published the final notice on July
18, 2003 (68 FR 42613). NMFS allocated
a $28,428,719 reduction loan to the
groundfish fishery. The allocation
became a reduction loan repayable by
fees from the groundfish fishery.

NMFS published in the Federal
Register on July 13, 2005 (70 FR 40225),
the final rule to implement the industry
fee system for repaying the program’s
reduction loan. The regulations
implementing the program are located at
§600.1012 of 50 CFR part 600’s subpart
M. On August 8, 2005, NMFS published
in the Federal Register (70 FR 45695) a
notice of the fee effective date and
established September 8, 2005 as the
effective date when fee collection and
loan repayment began.

II. Purpose

The purpose of this notice is to adjust,
in accordance with the framework rule’s
§600.1013(b), the fee rate for the
groundfish fishery. Section 600.1013(b)
directs NMFS to recalculate the fee rate
that will be reasonably necessary to
ensure reduction loan repayment within
the specified 30-year term. NMFS has

determined that the current fee rate of
4.0 percent for the groundfish fishery is
projected to collect more than the
annual amortization amount needed for
2020. Therefore, NMFS is decreasing the
fee rate to 3.5 percent for all landings
beginning January 1, 2020.

Fish buyers may continue to disburse
collected fee deposits to NMFS by using
www.pay.gov (http://www.pay.gov) or
by mailing payments to our lockbox.
Our lockbox’s address is: NOAA
Fisheries Pacific Coast Groundfish
Buyback, P.O. Box 979059, St. Louis,
MO 63197-9000. Fish buyers must
include the fee collection report with
the fee payment. Fish buyers using
www.pay.gov (http://www.pay.gov) will
find an electronic fee collection report
form. Fish buyers not using
www.pay.gov (http://www.pay.gov) may
also access the NMFS website for a copy
of the fee collection report at: https://
www.fisheries.noaa.gov/national/
funding-and-financial-services/pacific-
coast-groundfish-buyback.

II1. Notice

The new 3.5 percent fee rate for the
groundfish fishery will begin for all
landings starting January 1, 2020. From
and after this date, all groundfish
program fish sellers paying fees shall
begin paying groundfish program fees at
the revised rate. From and after this
date, all fees received by NMFS for the
groundfish fishery shall be subject to the
new fee rates regardless of the
applicable fee month. The first due date
for fee payments with the decreased rate
will be February 14, 2020.

Fee collection and submission shall
follow previously established methods
in § 600.1013 of the framework rule and
in the final fee rule published in the
Federal Register on July 13, 2005 (70 FR
40225).

Authority: The authority for this action is
Pub. L. 107 206, Pub. L. 108 7, 16 U.S.C.
1861a (b) through (e), and 50 CFR 600.1000
et seq.

Dated: December 5, 2019.

Brian T. Pawlak,

Chief Financial Officer/Chief Administrative
Officer, Director, Office of Management and
Budget, National Marine Fisheries Service.
[FR Doc. 2019-26630 Filed 12—-10-19; 8:45 am]
BILLING CODE 3510-22-P
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COMMODITY FUTURES TRADING
COMMISSION

Agency Information Collection
Activities: Notice of Intent To Renew
Collection Number 3038-0055, Privacy
of Consumer Financial Information

AGENCY: Commodity Futures Trading
Commission.
ACTION: Notice.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”’) is announcing an
opportunity for public comment on the
proposed renewal of a collection of
certain information by the agency.
Under the Paperwork Reduction Act
(“PRA”), Federal agencies are required
to publish notice in the Federal Register
concerning each proposed collection of
information, including each proposed
extension of an existing collection of
information, and to allow 60 days for
public comment. This notice solicits
comments on the collections of
information mandated by the
Commission’s regulations involving
Privacy of Consumer Financial
Information Under Title V of the
Gramm-Leach-Bliley Act.

DATES: Comments must be submitted on
or before February 10, 2020.
ADDRESSES: You may submit comments,
identified by “Privacy of Consumer
Financial Information,” and OMB
Control No. 3038-0055 by any of the
following methods:

e The Agency’s website, at http://
comments.cftc.gov/. Follow the
instructions for submitting comments
through the website.

e Mail: Christopher Kirkpatrick,
Secretary of the Commission,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

e Hand Delivery/Courier: Same as
Mail above.

Please submit your comments using
only one method. All comments must be
submitted in English, or if not,
accompanied by an English translation.
Comments will be posted as received to
http://www.cftc.gov.

FOR FURTHER INFORMATION CONTACT:
Jacob Chachkin, Special Counsel,
Division of Swap Dealer and
Intermediary Oversight, Commodity
Futures Trading Commission, (202)
418-5496, email: jchachkin@cftc.gov.
SUPPLEMENTARY INFORMATION: Under the
PRA,1 Federal agencies must obtain
approval from the Office of Management
and Budget (“OMB”’) for each collection

144 U.S.C. 3501 et seq.

of information they conduct or sponsor.
“Collection of Information” is defined
in 44 U.S.C. 3502(3) and 5 CFR 1320.3
and includes agency requests or
requirements that members of the public
submit reports, keep records, or provide
information to a third party. Section
3506(c)(2)(A) of the PRA, 44 U.S.C.
3506(c)(2)(A), requires Federal agencies
to provide a 60-day notice in the
Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, the CFTC is publishing
notice of the proposed collection of
information listed below.

Title: Privacy of Consumer Financial
Information (OMB Control No. 3038—
0055). This is a request for an extension
of a currently approved information
collection.

Abstract: Section 124 of the
Commodity Futures Modernization Act
of 2000 2 amended the Commodity
Exchange Act (the “Act”) and added a
new Section 5g3 to the Act to (i) add
that futures commission merchants,
commodity trading advisors, commodity
pool operators, and introducing brokers
that are subject to CFTC jurisdiction
with respect to any financial activity
shall be treated as a financial institution
for purposes of Title V, Subtitle A of the
Gramm-Leach-Bliley Act (“GLB Act”),
(ii) treat the Commission as a Federal
functional regulator for purposes of
applying the provisions of the GLB Act,
and (iii) direct the Commission to
prescribe regulations under Title V of
the GLB Act. The Commission adopted
regulations for these entities under part
160 and later extended them to retail
foreign exchange dealers, swap dealers,
and major swap participants.4 Part 160
requires those subject to the regulations,
among other things, to provide privacy
and opt out notices to customers and to
adopt appropriate policies and
procedures to safeguard customer
records and information.

With respect to the collection of
information, the CFTC invites
comments on:

o Whether the proposed collection of
information is necessary for the proper
performance of the functions of the

2Section 124, Appendix E of Public Law 106—
554, 114 Stat. 2763 (2000).

37 U.S.C. 7b-2.

417 CFR part 160. See Privacy of Customer
Information, 66 FR 21235 (April 27, 2001);
Regulation of Off-Exchange Retail Foreign Exchange
Transactions and Intermediaries, 75 FR 55409
(Sept. 10, 2010); and Privacy of Consumer Financial
Information; Conforming Amendments Under
Dodd-Frank Act, 76 FR 43874 (July 22, 2011).

Commission, including whether the
information will have a practical use;

e The accuracy of the Commission’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

e Ways to enhance the quality,
usefulness, and clarity of the
information to be collected; and

e Ways to minimize the burden of
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses.

You should submit only information
that you wish to make available
publicly. If you wish the Commission to
consider information that you believe is
exempt from disclosure under the
Freedom of Information Act, a petition
for confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.>

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from http://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the information collection
request will be retained in the public
comment file and will be considered as
required under the Administrative
Procedure Act and other applicable
laws, and may be accessible under the
Freedom of Information Act.

Burden Statement: The respondent
burden for this collection is estimated to
be as follows:

Estimated Number of Respondents:
2,789.

Estimated Average Burden Hours per
Respondent: 3.0.

Estimated Total Annual Burden
Hours: 8,458.

Frequency of Collection: As
applicable.

There are no capital costs or operating
and maintenance costs associated with
this collection.

Authority: 44 U.S.C. 3501 et seq.
Dated: December 5, 2019.
Robert Sidman,
Deputy Secretary of the Commission.
[FR Doc. 2019-26637 Filed 12—10-19; 8:45 am]
BILLING CODE 6351-01-P

517 CFR 145.9.
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BUREAU OF CONSUMER FINANCIAL
PROTECTION

Supervisory Highlights Consumer
Reporting Special Edition, Issue 20
(Fall 2019)

AGENCY: Bureau of Consumer Financial
Protection.
ACTION: Supervisory highlights.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) is issuing
its twentieth edition of its Supervisory
Highlights. In this special issue of
Supervisory Highlights, we report
examination findings in the areas of
consumer reporting and furnishing of
information to consumer reporting
companies, pursuant to the Fair Credit
Reporting Act and Regulation V. The
report does not impose any new or
different legal requirements, and all
violations described in the report are
based only on those specific facts and
circumstances noted during those
examinations.

DATES: The Bureau released this edition
of the Supervisory Highlights on its
website on December 9, 2019.

FOR FURTHER INFORMATION CONTACT:
David Wake, Senior Counsel, Office of
Supervision Policy, at (202) 435-9613. If
you require this document in an
alternative electronic format, please
contact CFPB_Accessibility@cfpb.gov.
SUPPLEMENTARY INFORMATION:

1. Introduction

The Consumer Financial Protection
Bureau (CFPB or Bureau) is committed
to a consumer financial marketplace
that is free, innovative, competitive, and
transparent, where the rights of all
parties are protected by the rule of law,
and where consumers are free to choose
the products and services that best fit
their individual needs. To effectively
accomplish this, the Bureau remains
committed to sharing with the public
key findings from its supervisory work
to help industry limit risks to
consumers and comply with Federal
consumer financial law.

The findings included in this report
cover examinations in the areas of
consumer reporting and furnishing of
information to consumer reporting
companies (CRCs),! pursuant to the Fair
Credit Reporting Act (FCRA) and
Regulation V.2 In March 2017, the CFPB

1The term “‘consumer reporting company” means
the same as “consumer reporting agency,” as
defined in the Fair Credit Reporting Act, 15 U.S.C.
1681a(f), including nationwide consumer reporting
agencies as defined in 15 U.S.C. 1681a(p) and
nationwide specialty consumer reporting agencies
as defined in 15 U.S.C. 1681a(x).

215 U.S.C. 1681 et seq. and 12 CFR part 1022.

published its first special edition of
Supervisory Highlights dedicated to
consumer reporting issues.? This special
edition of Supervisory Highlights
reports on more recent supervisory
findings in this area.

Recent supervisory reviews of
compliance with the FCRA and
Regulation V have identified new
violations and compliance management
system (CMS) weaknesses at institutions
within the CFPB’s supervisory
authority. These institutions include
CRCs that are larger participants in the
consumer reporting market 4 as well as
furnishers subject to the Bureau’s
supervisory authority. These furnishers
include banks, mortgage servicers, auto
loan servicers, student loan servicers,
and debt collectors.

The information contained in
Supervisory Highlights is disseminated
to communicate the Bureau’s
supervisory expectations to CRCs and
furnishers that those institutions
comply with the applicable provisions
of the FCRA and Regulation V. This
document does not impose any new or
different legal requirements. In addition,
the legal violations described in this and
previous issues of Supervisory
Highlights are based on the particular
facts and circumstances reviewed by the
Bureau as part of its examinations. A
conclusion that a legal violation exists
on the facts and circumstances
described here may not lead to such a
finding under different facts and
circumstances.

We invite readers with questions or
comments about the findings and legal
analysis reported in Supervisory
Highlights to contact us at CFPB_
Supervision@cfpb.gov.

2. Supervisory Observations at
Furnishers

Furnishers of information play a
crucial role in the accuracy and integrity
of consumer reports when they provide
information to CRCs. Inaccurate
information from furnishers can lead to
inaccurate reports and consumer and
market harm. For example, inaccurate
information on a consumer report can
impact a consumer’s ability to obtain
credit or open a new deposit or savings
account at a bank. Moreover, furnishers
have an important role in the dispute
process when consumers dispute the
accuracy of information in their
consumer reports. Consumers may
dispute information that appears on

3CFPB, Supervisory Highlights (Winter 2017),
available at https://files.consumerfinance.gov/f/
documents/201703_cfpb_Supervisory-Highlights-
Consumer-Reporting-Special-Edition.pdf.

4Larger participants in the consumer reporting
market are defined in 12 CFR 1090.104.

their consumer report directly to
furnishers (““direct disputes”) or
indirectly through CRCs (“indirect
disputes”). When furnishers receive
direct or indirect disputes, they are
required to investigate the disputes to
verify the accuracy of the information
furnished.> A timely and responsive
reply to a consumer dispute may reduce
the impact inaccurate negative
information in a consumer report may
have on the consumer. The FCRA and
Regulation V set forth requirements for
furnishers concerning both accuracy
and dispute handling. To ensure
compliance with these requirements,
Supervision regularly conducts reviews
at furnishers subject to its supervisory
authority.

In recent supervisory reviews,
examiners found CMS weaknesses and
violations of the FCRA and Regulation
V. In such cases, the furnisher(s) have
taken or are taking corrective action.

2.1 Reasonable, Written Policies and
Procedures

Regulation V requires furnishers to
establish and implement reasonable
written policies and procedures
regarding the accuracy and integrity of
the information relating to consumers
that they provide to CRCs.® Such
policies and procedures must be
appropriate to the nature, size,
complexity, and scope of each
furnisher’s activities.” Furnishers must
consider and incorporate, as
appropriate, the guidelines of appendix
E to Regulation V when developing their
policies and procedures.8 In a previous
issue of Supervisory Highlights, we
described supervisory findings of
furnishers that violated these
requirements.® In recent supervisory
reviews, we have identified further
violations of the Regulation V
requirement for reasonable written
policies and procedures. In the section
below, we have highlighted key findings
according to the products for which
information is being furnished, in
keeping with the Regulation V
requirement that the procedures be
“appropriate to the nature, size,
complexity, and scope of the furnisher’s
activities.”

2.1.1 Mortgage Furnishers

In one or more reviews of furnishers
of mortgage loans, examiners found that
the furnishers’ policies and procedures

515 U.S.C. 1681s-2(a)(8), 15 U.S.C. 1681s—2(b);
12 CFR 1022.43.

612 CFR 1022.42(a).

7Id.

812 CFR 1022.42(b).

9CFPB, Supervisory Highlights, Winter 2017, at
13-17 (March 2017).
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were not appropriate to the nature, size,
complexity, and scope of the furnisher’s
activities. For example, one or more
furnishers maintained general FCRA-
related policies and procedures that did
not provide sufficient guidance for
responding to disputes in a timely
manner or reporting credit reporting
changes in furnished accounts when the
status of such accounts had changed. As
a result of these findings, one or more
furnishers are developing and
implementing reasonable furnishing
procedures governing the accurate
reporting of accounts designed to ensure
the timely update of information to
reflect the current status of consumer
accounts.

2.1.2 Auto Loan Furnishers

In one or more reviews of furnishers
of auto loans, examiners found that the
furnishers’ policies and procedures did
not provide sufficient guidance for
conducting reasonable investigations of
indirect disputes that contain
allegations of identity theft. For
example, the furnishers’ policies and
procedures did not specify that agents
investigating disputes alleging identity
theft should review internal records of
fraud investigations before completing
dispute investigations and responding
to CRCs. As a result of these findings,
one or more furnishers are developing
and implementing policies and
procedures with respect to identity theft
disputes to ensure the furnisher
conducts its investigation, including
review of internal records, prior to
responding to the CRC.

2.1.3 Debt Collection Furnishers

In one or more reviews of debt
collection furnishers, examiners found
that the furnishers’ policies and
procedures did not differentiate
between FCRA disputes, FDCPA
disputes, or validation requests. In this
regard, the furnishers categorized and
handled direct FCRA disputes, FDCPA
disputes, and validation requests the
same way and without consideration for
the applicable regulatory requirements.
Furthermore, the policies and
procedures did not address the
regulatory timeframes for conducting
reasonable investigations of disputes, or
for reporting the results of the
investigations to the consumers or to
CRGs, as appropriate. Instead, the
policies and procedures provided
general instructions on how to indicate
that accounts are disputed and how to
label dispute-related correspondence
from consumers. The policies and
procedures did not contain any
substantive instructions on how to
conduct investigations of disputed

accounts. Following these findings, one
or more furnishers are developing and
implementing reasonable policies and
procedures covering the steps necessary
to conduct reasonable and timely
investigations of disputes, as that term
is defined in Regulation V.

2.1.4 Deposit Account Furnishers

Examiners found that one or more
furnishers of deposit account
information to specialty CRCs had no
written policies or procedures for
furnishing such information to specialty
CRCs. In response to this finding, one or
more deposit account furnishers are
developing and implementing
reasonable written policies and
procedures regarding furnishing to
specialty deposit CRCs.

Examiners also found that one or
more deposit account furnishers did not
have reasonable written policies and
procedures regarding deposit account
information. For example, policies and
procedures did not require that the
furnishers validate the data furnished to
specialty deposit CRCs, causing the
furnisher to inaccurately furnish
consumers’ account status information
to one or more specialty CRCs. One or
more deposit account furnishers are
evaluating the effectiveness of existing
policies and procedures regarding the
accuracy and integrity of information
furnished to nationwide specialty CRCs
and develop new written policies where
appropriate.

2.1.5 Improvements in Furnishing
Policies and Procedures

In follow-up reviews at furnishers
previously examined, examiners found
that one or more furnishers had made
significant improvements in furnishing
policies and procedures. For example,
one or more furnishers updated their
policies and procedures to incorporate
specific requirements to ensure dispute
investigation agents conduct reasonable
dispute investigations and document
their work. Revised dispute
investigation procedures include an
extensive list of internal systems and
sources that dispute agents must
research when investigating a dispute.
Updated procedures also dictate that the
furnisher retains dispute investigation
documentation and records, including
imaged screenshots, for a minimum of
seven years.

In another example of improved
furnishing policies and procedures,
examiners found that one or more
deposit furnishers documented
improved quality monitoring
procedures to impose enhanced
sampling and oversight procedures
regarding furnished deposits

information. Additionally, one or more
furnishers improved procedures
governing when to delete, update, and
correct information in its records to
avoid furnishing inaccurate information
to specialty CRAs. One such new
procedure required the furnisher to
conduct a root-cause analysis of dispute
results to ensure that when dispute
investigations identify systemic errors,
the furnisher corrects furnished data
about other accounts that were also
affected by similar errors.

2.2 Prohibition of Reporting
Information With Actual Knowledge of
Errors

The FCRA prohibits furnishers from
furnishing any information relating to a
consumer to any CRC if the furnisher
“knows or has reasonable cause to
believe that the information is
inaccurate.” 19 However, a furnisher is
not subject to this prohibition if it
“clearly and conspicuously specifies to
the consumer an address” at which
consumers can send notices that
specific information reported by the
furnisher is inaccurate.1* CFPB
examiners found that one or more
furnishers furnished information they
knew or had reasonable cause to believe
was inaccurate. One or more furnishers
reported thousands of accounts to one
or more CRCs with inaccurate
derogatory status codes. The accounts
were furnished inaccurately because of
coding errors. The furnishers had
reasonable cause to believe the
information was inaccurate because
consumers filed disputes with one or
more CRCs identifying the errors, and
those disputes were forwarded to the
furnishers for investigation. The
furnishers, in investigating the disputes,
failed to conduct root-cause analysis
that would have identified the issue as
a systemic source of inaccuracy.
Further, the furnishers did not clearly
and conspicuously specify to consumers
an address at which consumers could
send notices that furnished information
was inaccurate. The furnishers provided
an address to consumers for direct
disputes, but that address was provided
on the last page of lengthy consumer
disclosures under a heading of
“Additional Information and Use
Disclosures” that followed topics such
as “General Terms,” “Arbitration,” and
“Privacy Notice.”” Examiners concluded
that these notices did not qualify as
“clear and conspicuous.” After
discovery of these inaccuracies, one or
more furnishers implemented a program
fix for the inaccurate coding issue and

1015 U.S.C. 1681s-2(a)(1)(A).
1115 U.S.C. 1681s-2(a)(1)(C).
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conducted a review of all furnished
accounts to identify and correct the
furnishing of all affected consumers.

2.3 Duty To Correct and Update
Information

If a furnisher who “regularly and in
the ordinary course of business
furnishes information to one or more
[CRCs] about the person’s transactions
or experiences with any consumer” has
furnished to a CRC information that the
furnisher determines is not complete or
accurate, it shall promptly notify the
CRC of that determination and provide
to the CRC any corrections to that
information, or any additional
information, that is necessary to make
the information provided to the CRC
complete and accurate, and shall not
thereafter furnish to the CRC any of the
information that remains not complete
or accurate.1?

The CFPB has identified violations of
this provision in one or more recent
furnisher reviews. For example, in one
or more reviews of auto loan furnishers,
examiners found that the furnishers
failed to provide prompt notifications to
CRCs of their determinations that
information they had previously
furnished was inaccurate because the
furnishers had found that the loans had
been opened as a result of identity theft.
In such cases, the furnishers recorded
the results of their investigations
internally, but failed to make the
corrections necessary to make the
furnished information accurate. In
response to these findings, one or more
auto furnishers are developing and
implementing policies and procedures
to ensure that they promptly notify
CRGs and/or correct information
furnished, as appropriate, if they find
that information they had previously
furnished is inaccurate.

As another example, in one or more
reviews of deposit account furnishers,
examiners found that the furnishers
failed to promptly correct and update
deposit account information reported to
nationwide specialty CRCs that the
furnishers determined was not complete
or accurate. Examiners identified
several situations where the furnishers
failed to promptly update or correct
information. These situations included
when consumers’ charged-off balances
had been discharged in bankruptcy, and
when consumers paid their charged-off
balances in full. In both situations, the
furnishers updated their systems of
record to indicate that the status of the
accounts had changed but failed to
update and correct the information
furnished to CRCs about these accounts.

1215 U.S.C. 1681s-2(a)(2)(B).

In response to these findings, one or
more furnishers are updating account
information with the relevant CRCs for
all impacted accounts and enhancing
furnishing procedures.

In one or more follow up deposit
account furnisher reviews to address the
furnishers’ prior failure to update and
correct information when consumers
paid-in-full or settled-in-full, examiners
found one or more deposit account
furnishers had improved furnishing
activities to address the failure to
correct and update information required
by the FCRA. To address this violation
and the matters requiring attention from
the prior exam, one or more furnishers
of deposit account information took
several actions, including:

= System changes that included the
creation of coding processes to
automated systems to identify
consumers who paid in-full, and where
appropriate, notification to CRCs of the
corrected status of affected consumers;

= Notification to CRCs of the correct
status of paid-in-full and settled-in-full
consumer accounts;

= Improved tracking of paid-in-full
and settled-in-full consumers and the
establishment of a trigger to update the
CRCs once final payment is made
without requiring consumer to notify
the furnisher;

» Enhanced policies and procedures
and new policies and procedures to
adhere to the requirements of the FCRA
and Regulation V, including
modification of standards for reporting
fraud or account abuse and use of
appropriate closure codes; and

= Improved dispute monitoring and
tracking, as well as analysis of disputes
to improve the accuracy and integrity of
information furnished to CRCs.

One or more deposit account
furnishers adequately addressed the
matters requiring attention from the
prior exam(s) and properly notified
CRGC:s of the correct status of all paid in
full and settled in full accounts.

2.4 Duty To Provide Notice of
Delinquency of Accounts

The date of first delinquency is
important for CRCs, creditors, and
consumers because it determines when
information on a consumer report
becomes obsolete and may no longer be
reported.1® The FCRA requires
furnishers of information regarding
delinquent accounts to report the date of
delinquency to the CRC within 90
days.1* The FCRA specifies that the date

1315 U.S.C. 1681c(a)—(b). Information may be
reported if certain exceptions specified in the
statute apply.

1415 U.S.C. 1681s-2(a)(5)(A). This provision
applies to accounts being placed for collection,

of first delinquency reported by the
furnisher “shall be the month and year
of the commencement of the
delinquency on the account that
immediately preceded the action.” 15

In one or more reviews, furnishers
reported the incorrect date of first
delinquency. For example, one or more
furnishers of auto loans furnished the
date of repossession of the collateral
vehicle, rather than the date of first
delinquency. The date of repossession at
this furnisher was several months after
the date of first missed payment.

2.5 Obligations Upon Notice of
Dispute

Pursuant to the FCRA and Regulation
V, consumers can file disputes
concerning the accuracy of information
contained in a consumer report with the
CRCs as well as directly with the
furnisher of that information.® Whether
filed directly with the furnisher or
indirectly through a CRC, the furnisher
must conduct a reasonable investigation
of the dispute.1? Further, for direct
disputes, the furnisher must complete
its investigation of the dispute and
respond to the consumer before the
expiration of the time period under
section 611(a)(1) of the FCRA.18 Finally,
if the furnisher determines that a direct
dispute is frivolous or irrelevant, it must
provide notice of that determination to
the consumer.1?

2.5.1 Duty To Conduct Reasonable
Investigation of Dispute

For disputes filed directly with
furnishers, Regulation V requires
furnishers to conduct a reasonable
investigation with respect to the
disputed information and review all
relevant information provided by the
consumer with the dispute notice.2°
Examiners found one or more furnishers
violated these provisions when the
furnishers failed to investigate disputes
submitted by consumers. At one or more
furnishers, backlogs of thousands of
direct disputes accumulated in
document processing queues and were
not investigated or responded to at all.
When the furnishers discovered the

charged to profit or loss, or subjected to similar
action.

151d.

16 Disputes filed with CRCs are governed by 15
U.S.C. 1681i and 1681s—2(b). Disputes filed directly
with the furnisher are governed by 15 U.S.C. 1681s—
2(a)(8) as implemented by Regulation V, 12 CFR
1022.43.

1715 U.S.C. 1681s—2(b)(1)(A) (indirect disputes);
12 CFR 1022.43(e)(1) (direct disputes).

1815 U.S.C. 1681s—2(a)(8)(E)(iii). See also 15
U.S.C. 1681i(a)(1).

1915 U.S.C. 1681s—2(a)(F)(ii); 12 CFR
1022.43(f)(2).

2012 CFR 1022.43(e)(1-2).
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backlogs, the furnishers responded to
the disputes pursuant to methodologies
that broadly categorized the backlogged
account correspondence, which resulted
in the furnishers failing to undertake
individual investigation of the disputes
in the backlogs.

For indirect disputes filed with CRCs,
the FCRA requires that, upon receiving
notice of the dispute from the CRC, the
furnisher must conduct an investigation
with respect to the disputed information
and review all relevant information
provided by the CRC.2? The standard for
investigation of indirect disputes is, like
direct disputes, that the furnisher’s
investigation must be reasonable.22
Examiners found one or more furnishers
violated these provisions when the
furnishers responded to CRC notices of
disputes without verifying the accuracy
of the disputed information but instead
with instructions to the CRC that the
consumer should contact the furnisher
directly and that the disputed
information should not be deleted. In
response to these findings, one or more
furnishers are developing dispute
handling policies and procedures to
ensure the investigation of disputes is in
accordance with the requirements of the
FCRA.

In another example, one or more
furnishers failed to conduct reasonable
investigations of indirect disputes
where the disputes alleged identity
theft. The furnishers responded to such
disputes and verified the disputed
information as accurate without
reviewing their own system records as
part of the investigation. Had the
furnishers reviewed their own records,
examiners found, they would have seen
that some of the disputed accounts
were, in fact, the result of identity theft.
In response to these findings, one or
more furnishers are developing and
implementing policies and procedures
with respect to indirect identity theft
disputes to ensure that the furnishers
conduct their investigation of the
dispute, including a review of internal
records, prior to responding to the CRC.

2.5.2 Duty To Complete Dispute
Investigations Timely

After receiving a dispute notice from
a consumer, a furnisher is required
under Regulation V to complete a
reasonable investigation and report the
results of the investigation to the
consumer within the timeframe

2115 U.S.C. 1681s-2(b)(1)(A)—(B).

22 See, e.g., Johnson v. MBNA Am. Bank, 357 F.3d
426, 430-31 (4th Cir. 2004) (holding that the
furnisher, after receiving notice of a consumer
dispute, must conduct a reasonable investigation to
determine whether the disputed information can be
verified).

required, which is generally 30 days but
can be extended up to 45 days in
limited circumstances.23

One or more furnishers failed to
complete dispute investigations within
this timeframe, resulting in delayed
notice to consumers of dispute results as
well as delayed deletion of
delinquencies from consumers’ credit
reports. In one or more examinations,
examiners found system design flaws—
including coding errors and poor work
stream management that resulted in a
backlog of complaints that were not
investigated or responded to in a timely
manner. At one or more furnishers,
examiners also identified inadequate
control policies, poor resource
allocation, and weak oversight that led
to the results of dispute investigations
not being sent to consumers. In response
to these findings, one or more furnishers
are updating policies and procedures,
improving staff training, and
implementing software enhancements.

2.5.3 Duty To Notify Consumer of
Determination That Dispute Is Frivolous
or Irrelevant

When consumers file disputes
directly with a furnisher, Regulation V
allows the furnisher to decline to
investigate the dispute if the furnisher
has “reasonably determined that the
dispute is frivolous or irrelevant.” 2¢ A
dispute qualifies as “frivolous or
irrelevant” if (i) the consumer did not
provide sufficient information to
investigate the disputed information, (ii)
the consumer’s dispute is substantially
the same as a dispute previously
submitted by the consumer, and the
furnisher has already investigated the
dispute and responded as required, or
(iii) an exception applies to the dispute
investigation requirement.25 If a
furnisher determines that the dispute is
frivolous or irrelevant, the furnisher
must provide notice to consumers of its
determination (“frivolousness
notices”).26 Furnishers must notify the
consumers of such determinations no
later than five business days after the
furnishers made the determination by
mail or, if authorized by the consumer
for that purpose, by any other means
available to the furnisher.2”

Examiners found that one or more
furnishers failed to provide
frivolousness notices to consumers

2315 U.S.C. 1681s—2(a)(8)(E)(iii); 12 CFR
1022.42(e)(3). See also 15 U.S.C. 1681i(a)(1).

2415 U.S.C. 1681s—2(a)(8)(F); 12 CFR
1022.43(f)(1).

2515 U.S.C. 1681s—2(a)(8)(F)(i); 12 CFR
1022.43()(1)({1)-(iii).

2615 U.S.C. 1681s—2(a)(8)(F)(ii); 12 CFR
1022.43(f)(2).

271d.

when the furnisher determined that the
consumers’ disputes were frivolous or
irrelevant when the furnisher believed
the disputes were from credit repair
organizations. When agents for one or
more furnishers determined that
disputes were sent by a credit repair
agency, the disputes would be discarded
as frivolous. Although these disputes
were considered frivolous, no
frivolousness notices were sent to
consumers.

Examiners also found one or more
furnishers failed to send frivolousness
notices for consumer disputes when
they believed the disputes were the
same as another previously submitted
dispute by or on behalf of consumers
that had already been investigated and
addressed. Although one or more
furnishers had a policy stating that
consumers must be notified within five
days of determining that the dispute is
frivolous, one or more furnishers failed
to provide such notifications to
consumers.

In addition to requiring that the
furnisher send frivolousness notices,
Regulation V also requires furnishers to
include the reasons for determinations
that disputes are frivolous and identify
any information required to investigate
the disputed information.28 Examiners
found that one or more furnishers failed
to consistently send frivolousness
notices and failed to communicate the
reasons for such determinations to the
consumers. Instead, one or more
furnishers simply provided consumers
with letters stating that there would be
no further correspondence unless the
consumers provided new information.
The letters did not include the reason
for the frivolousness determination and
did not identify information required to
investigate the disputed information as
required by Regulation V. In response to
these findings, one or more furnishers
updated, documented and implemented
policies and procedures to ensure they
respond to all disputes, including those
determined to be frivolous, to ensure
compliance with legal requirements.

3. Supervisory Observations at
Consumer Reporting Companies

Participants in the larger participant
market for consumer reporting include
nationwide consumer reporting
companies as well as some consumer
report resellers and specialty consumer
reporting companies.2® Recent

2815 U.S.C. 1681s—2(a)(8)(F)(iii); 12 CFR
1022.43(f)(3).

29 The term “consumer reporting company”
means the same as ‘‘consumer reporting agency,” as
defined in the Fair Credit Reporting Act, 15 U.S.C.
1681a(f), including nationwide consumer reporting
agencies as defined in 15 U.S.C. 1681a(p) and
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supervisory reviews of CRCs have
evaluated compliance with FCRA
provisions regarding the CRC’s
procedures to ensure maximum possible
accuracy of information, as well as
provisions regarding permissible
purpose, restriction of information
resulting from identity theft, and
dispute investigation obligations.3°
Examiners identified violations and
weaknesses in procedures associated
with these FCRA provisions.

As aresult of these reviews, CRCs
have continued to make improvements
to procedures regarding the accuracy of
information contained in consumer
reports. CRCs have also improved
procedures to monitor users to help
ensure that consumer reports are not
furnished to users when the CRC has
reasonable grounds for believing the
user lacks a permissible purpose. CRCs
have also implemented improvements
in procedures to block information that
a consumer has identified as resulting
from an alleged identity theft and
reasonably to investigate and respond to
disputes from consumers regarding the
accuracy or completeness of information
in consumer files. The following
sections discuss the observations in
these areas at CRCs and the
improvements made by these entities
following these reviews.

3.1 Reasonable Procedures To Assure
Maximum Possible Accuracy

The FCRA states that “Inaccurate
credit reports directly impair the
efficiency of the banking system. . .
and that CRCs “have assumed a vital
role in assembling and evaluating
consumer credit and other information
on consumers.” 31 In recognition of this
core concern with accuracy in consumer
reports, the FCRA requires that,
“[w]henever a consumer reporting
agency prepares a consumer report it
shall follow reasonable procedures to
assure maximum possible accuracy of
the information concerning the
individual about whom the report
relates.” 32

Examiners found that one or more
nationwide specialty CRGCs failed to
follow reasonable procedures to assure
maximum possible accuracy by
exempting certain furnishers from a data

’s

nationwide specialty consumer reporting agencies
as defined in 15 U.S.C. 1681a(x). The term
“reseller” is defined in 15 U.S.C. 1681a(u).

30 FCRA obligations regarding accuracy
procedures are detailed at 15 U.S.C. 1681e(b); the
permissible purpose provisions are detailed at 15
U.S.C. 1681b and 15 U.S.C. 1681e(a); the ID theft
block provisions are detailed at 15 U.S.C. 1681c—
2; and the dispute process requirements applicable
to CRCs are detailed at 15 U.S.C. 1681i.

3115 U.S.C. 1681(a)(1)—(3).

3215 U.S.C. 1681e(b).

validation testing procedure without a
valid basis. The CRCs had implemented
an accuracy procedure under which the
CRGCs validated the data reported by
direct furnishers on an annual basis.
However, the CRCs’ procedure
exempted from this validation
procedure smaller direct furnishers that
contributed low volume of data.
Further, the CRCs procedure also
exempted all indirect furnishers, who
contributed data to the CRCs through a
reseller. Examiners concluded that the
exemption of these low-volume direct
furnishers and indirect furnishers posed
an unreasonable risk of producing errors
in consumer reports. In response to
these findings, one or more CRCs are
conducting data validation testing on all
direct and indirect furnishers, without
exceptions, and will be reporting the
results of such testing to the CFPB.

Examiners also found that one or
more nationwide specialty CRCs failed
to follow reasonable procedures to
assure maximum possible accuracy by
failing to properly process files
furnished to the CRCs by certain
furnishers. The CRCs failed to fully
process incoming data files from
multiple data furnishers on several
occasions. The files that were not
properly processed resulted in the
inclusion of inaccurate, derogatory
information in consumer reports.
Further, for a period of more than 12
months, the CRCs failed to receive any
data from one or more furnishers
because the furnishers had applied an
incorrect technology parameter,
preventing the furnishers’ data files
from reaching the CRCs. This failure to
receive updated data resulted in
inaccurate, derogatory information
being included in consumer reports.
Subsequent to the discovery of these
errors, one or more CRCs have
implemented data monitoring
procedures that are designed to notify
furnishers of such data processing
€ITOTS.

3.2 Duty To Limit the Furnishing of
Consumer Reports to Permissible
Purposes

The FCRA states that “‘there is a need
to insure that consumer reporting
agencies exercise their grave
responsibilities with fairness,
impartiality, and a respect for the
consumer’s right to privacy.” 33 The
FCRA protects consumers’ privacy, in
part, by stating that CRCs may furnish
consumer reports only to persons who
have a permissible purpose to use or
obtain the information in the report.34

3315 U.S.C. 1681(a)(4).
3415 U.S.C. 1681b(a).

Further, the FCRA requires CRCs to
maintain reasonable procedures
designed to limit the furnishing of
consumer reports to users with a
permissible purpose.35

Supervision conducted one or more
reviews of CRCs to evaluate the entities’
permissible purpose procedures. In
these reviews, examiners found that one
or more CRCs have procedures to verify
the identity and permissible purposes of
new prospective users, which one or
more CRCs refer to as “credentialing.”
Further, examiners found that one or
more CRCs have procedures to monitor
that users have a permissible purpose
when users obtain consumer reports.

However, examiners also found CMS
weaknesses in one or more CRCs’
permissible purpose procedures. For
example, one or more CRCs lacked
procedures to conduct proactive re-
credentialing reviews of its users. Under
such a re-credentialing review, the CRCs
review existing users to confirm that the
user continues to have a permissible
purpose to use and obtain consumer
reports. Examiners found that the CRCs
had procedures to conduct re-
credentialing reviews of users only
when users notified the CRCs of a
change in ownership, name, status, or
nature of business or if the CRCs’
monitoring identified a specific
potential permissible purpose violation
by a user. The CRCs did not, however,
have a procedure to review the
credentialing of users based on the
length of time since the user was
previously reviewed. As a result of these
findings, one or more CRCs are
implementing proactive re-credentialing
policies and procedures that consider
factors such as the time since a user was
last credentialed for permissible
purpose.

Examiners also found CMS
weaknesses in the monitoring
procedures at one or more CRCs
regarding permissible purpose. For
example, one or more CRCs failed to
monitor users or resellers that requested
the CRCs delete large numbers of hard
inquiry records from consumer reports.
When users obtain consumer reports
from CRCs, the CRCs document that
event by entering an inquiry record in
the relevant consumer’s file. Depending
on the user’s permissible purpose, the
inquiry may be visible for up to a year
to other users/creditors that obtain the
consumer’s report as well as being
visible to the consumer; or instead it
may be visible only to the consumer.3¢

3515 U.S.C. 1681e(a).
36 The CRC must disclose to the consumer the
identity of all users who obtained that consumer’s
Continued
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When a record of an inquiry is visible

to other creditors, it is known as a “hard
inquiry” and when it is visible only to
the consumer, it is known as a ‘“‘soft
inquiry.” One or more CRCs have
procedures that allow users to request
that the CRCs delete hard inquiries from
consumer reports, usually by converting
them into soft inquiries. Users may
request such deletions to protect
consumers who may be victims of
identity theft. For example, if a
consumer notifies a creditor that an
account was opened in his or her name
due to fraud or identity theft, the
creditor may, in addition to closing the
account, contact the CRCs and request
that the CRCs delete the hard inquiry
from the consumers’ credit report. But
users may also ask that inquiries be
deleted because the user did not have a
permissible purpose to obtain the
report. Examiners found that one or
more CRCs had no procedure for
monitoring the users who requested
such deletions at higher rates than
usual, which may be a risk indicator
that a user is obtaining consumer
reports without any permissible
purpose. As a result of these findings,
one or more CRCs are enhancing
permissible purpose monitoring systems
to include user inquiry change or
deletion request volume as a potential
risk area for investigation of user
permissible purpose.

3.3 Blocking Information Resulting
From Identity Theft

The FCRA requires that, unless an
exception applies, a CRC must “block
the reporting of any information in the
file of a consumer that the consumer
identifies as information that resulted
from an alleged identity theft” provided
that the consumer provides required
information.3” The CRC is then required
to promptly notify the furnisher of the
information identified by the
consumer.38 The CRC may decline to
block the information, or may rescind a
block, if the CRC “‘reasonably
determines” that the consumer
requested the block in error, based on a
material misrepresentation of the facts,
or the consumer obtained goods,
services, or money as a result of the
transaction.39 Finally, if the CRC
determines to decline to block the
information requested by the consumer,
the CRC must notify the consumer

report, pursuant to 15 U.S.C. 1681g(a)(3). For more
information about the differences between hard
inquiries and soft inquiries, see CFPB, Key
Dimensions and Processes in the U.S. Credit
Reporting System, at 9 (Dec. 2012).

3715 U.S.C. 1681c-2(a).

3815 U.S.C. 1681c—2(b).

3915 U.S.C. 1681c-2(c).

promptly of the determination in
writing or, if authorized by the
consumer for that purpose, by any other
means available to the CRC.40

Examiners found that one or more
nationwide specialty CRCs violated the
requirements of this provision of the
FCRA. When consumers submitted an
identity theft block request with all
required underlying documentation, the
CRCs forwarded the information to
furnishers and relied on the furnishers’
response without making an
independent determination, even in
cases where the furnisher stated no
block should be applied. Therefore,
examiners concluded that the CRCs did
not reasonably determine to decline the
block and on what basis, as required by
the statute. Following this finding, one
or more nationwide specialty CRCs are
changing procedures to the identity-
theft block provisions of the FCRA.
These changes include adopting new
policies and procedures that require that
the CRCs block the identified
information within four business days
of receiving a valid identity theft report.
Revised procedures also included that
for any identity theft block request that
the CRCs declines or rescinded, the
CRCs includes documentation of the
rationale for denying or rescinding the
block to ensure that decisions can be
monitored and audited for compliance
with the FCRA.

3.4 Dispute Investigation

Supervision has continued its focus
on reviewing CRCs’ compliance with
the provisions of the FCRA governing
consumer disputes. In previous issues of
Supervisory Highlights, we discussed
findings at one or more CRCs regarding
violations of several provisions in this
area.*! The FCRA right to dispute
inaccurate information and have that
dispute be reasonably investigated by
the CRC and relevant furnisher is a key
consumer protection in the statute.
These protections recognize that
consumers may identify inaccuracies in
their own reports and sets out
procedures that CRCs must follow
before allowing such information to
continue to be reported.

In recent reviews, examiners have
identified new violations of several sub-
sections of this area of the FCRA. These
new violations include failures by CRCs
to conduct reasonable dispute
investigations, breakdowns in the
required notification procedures to
furnishers about disputes, failures of
CRCs to provide notices of results to

4015 U.S.C. 1681c-2(c)(2).
41 See, e.g., CFPB, Supervisory Highlights, Winter
2017, at 9-11 (March 2017).

consumers, and failure of resellers to
convey notice of disputes to CRCs that
provided the disputed information.

3.4.1 Duty To Conduct a Reasonable
Reinvestigation

The FCRA requires that when a
consumer disputes the completeness or
accuracy of an item of information in
their file, the CRC must “conduct a
reasonable reinvestigation to determine
whether the disputed information is
inaccurate and record the current status
of the disputed information, or delete
the item from the file. . . .”42

Examiners found that one or more
CRCs systematically violated this
requirement by failing to initiate
investigations after notice of the
dispute. When the CRCs received
disputes related to identity theft or
fraud via telephone, they instructed
consumers to submit the dispute in
writing and did not initiate
investigations until the consumer
resubmitted in written form. Examiners
concluded that the FCRA does not
permit a CRC to decline to investigate
disputes in this manner. According to
the FCRA, the CRC must conduct a
dispute investigation when it receives
notice of the dispute information. As a
result of these findings, one or more
CRCs enhanced their dispute resolution
process by updating policies,
procedures, and training materials, and
requiring agents to initiate
investigations of all disputes received
via telephone.

The FCRA also requires that, in
conducting its dispute investigation, the
CRC must “review and consider all
relevant information submitted by the
consumer . . . with respect to such
disputed information.” 43 Examiners
found that one or more CRCs failed to
review and consider all such relevant
information. The CRCs relied on the
furnisher’s response in validating
information from a dispute, without
independently considering the relevant
information or documentation provided
by the consumer when that information
called into question the accuracy or
validity of the information provided by
the furnishers. In response to these
findings, one or more CRCs updated
procedures to more clearly describe that
agents must review all relevant
information the consumer provided.
However, in a follow-up review at one
or more CRCs, examiners found that
these revised procedures were not fully
implemented, causing the CRCs to
continue to fail to review and consider
all relevant information provided by

4215 U.S.C. 1681i(a)(1)(A).
4315 U.S.C. 1681i(a)(4).
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consumers in support of disputes. The
Bureau will continue to monitor
compliance in this area.

The FCRA generally requires that the
CRCs’ dispute investigations must be
completed “before the end of the 30-day
period beginning on the date on which
the agency receives the notice of dispute
from the consumer or reseller.” 44
Examiners found that one or more CRCs
failed to complete the investigation
within this 30-day timeframe. The CRCs
incorrectly recorded the date of disputes
filed on weekends, holidays, and after-
hours. These disputes were incorrectly
recorded in systems as being filed the
next business day. As a result of these
findings, one or more CRGCs took action
to correct the system logic and reassess
those disputes.

3.4.2 Duty To Provide Prompt Notice
of Dispute to Furnisher

The FCRA requires that when a CRC
receives a notice of a dispute from a
consumer, the CRC must “provide
notification of the dispute to any person
who provided any item of information
in dispute. . . .” 45 This notice must be
provided “[b]efore the expiration of the
5-business-day period beginning on the
date on which a [CRC] receives notice
of the dispute. . . .46

Examiners found that one or more
CRG:s violated this provision of the
FCRA when they failed to notify
furnishers of a consumer’s dispute
within five business days of receiving a
dispute. This violation occurred in
thousands of disputes over several
months. This violation was caused by
lack of adequate staffing at the CRCs and
was not detected by the CRCs’
compliance monitoring. As a result of
the examination findings, the CRCs
developed and implemented dispute
investigation procedures to ensure
agents provide required notices to
furnishers and forward all relevant
information regarding the dispute
within the mandatory time periods.

3.4.3 Duty To Notify Furnisher That
Inaccurate, Incomplete, or Unverified
Information Has Been Modified or
Deleted

When a CRC has completed its
dispute investigation, if the CRC finds
that any disputed information is
inaccurate or incomplete or unable to be
verified, the FCRA requires the CRC to
“promptly notify the furnisher of that

4415 U.S.C. 1681i(a)(1)(A). Note that the 30-day
period may be extended for an additional 15 days
if the CRC receives information from the consumer
during the 30-day period that is relevant to the
reinvestigation. 15 U.S.C. 1681i(a)(1)(B).

4515 U.S.C. 1681i(a)(2)(A).

46 Id.

information that the information has
been modified or deleted from the file
of the consumer.” 47

In one or more reviews of nationwide
specialty CRCs, examiners identified
instances where one or more specialty
CRG:s failed to notify furnishers that
information from the consumer’s file
had been modified or deleted after an
investigation. In these instances, one or
more CRCs were informed by the
furnisher that a modification or deletion
was necessary. One or more specialty
CRCs investigation agents then modified
or deleted the incorrect information but
failed to inform the furnisher of the
action taken, as required by the FCRA.
In other instances, the information was
internally resolved in the consumer’s
favor by one or more specialty CRCs but
either the CRCs did not provide the
notice to the furnishers of the
modification or deletion, or they did not
provide “prompt” notice to the
furnisher required by the FCRA. As a
result of these findings, one or more
specialty CRCs developed and
implemented dispute investigation
procedures to ensure agent provide the
required notice consistent with the
requirements in the FCRA.

Additionally, examiners found that
one or more CRCs failed to promptly
send furnishers notices when
investigations found that information
was not accurate and information was
changed in the consumer’s file. One or
more CRCs admitted that they failed to
transmit approximately 2.7 million
notices over a period of approximately
two months. The cause for the failure
was a programming error. This failure
primarily affected consumers who
submitted direct disputes to furnishers
but some consumers who submitted
indirect disputes to CRCs were also
affected. As a result of this finding, one
or more CRCs are fixing the
programming error and enhancing their
internal monitoring to avoid future
issues of this type.

3.4.4 Duty To Provide Consumer With
Written Notice of Results of
Reinvestigation

The FCRA requires that, upon
completion of the reasonable
reinvestigation, the CRC must provide
written notice of the results to the
consumer not later than five business
days after completion of the
reinvestigation.48 Examiners found that
one or more CRCs failed to send
consumers results notices as required
when the consumer sent the CRCs a
dispute that was not accompanied by a

4715 U.S.C. 1681i(a)(5)(A)(ii).
4815 U.S.C. 1681i(a)(6)(A).

consumer identification and
certification form. In such cases, the
CRGs resolved the dispute and, where
necessary updated its records, but did
not send the consumer the required
notice of results. In response to these
findings, one or more CRCs are
developing and implementing policies
and procedures to send consumers
notifications of the results of disputes
even when the consumer did not
provide a consumer identification and
certification form with the dispute.

3.4.5 Duty of Reseller To Convey
Notice of Dispute to the CRC That
Provided the Reseller With the
Information That Is Subject of the
Dispute

The FCRA dispute provisions provide
direction to resellers upon receipt of a
dispute from a consumer. These
requirements include, where applicable,
providing notice of the dispute to the
CRC that provided the reseller with the
disputed information. “If a reseller
receives a notice from a consumer of a
dispute concerning the completeness or
accuracy of any item of information
contained in a consumer report on such
consumer produced by the reseller, the
reseller shall” determine whether the
item of information is incomplete or
inaccurate as a result of an act or
omission of the reseller within five
business days.4? If the reseller
determines that the disputed
information is not incomplete or
inaccurate as a result of an act or
omission of the reseller, the reseller
must convey the notice of the dispute,
together with all relevant information
provided by the consumer, to each CRC
that provided the reseller with the
information that is the subject of the
dispute.5°

Examiners found that one or more
resellers, after determining that
disputed information was not
incomplete or inaccurate as a result of
an act or omission of the resellers, failed
to convey to the CRCs that provided the
information the notice of the dispute
together with all relevant information
provided by the consumer. In response
to these findings, one or more resellers
developed and implemented dispute
investigation procedures designed to
ensure agents provide required notice of
disputes to CRCs that provided the
information to the reseller.

In follow-up reviews, examiners
found that one or more resellers
developed and implemented enhanced
procedures designed to ensure that the
reseller(s) promptly conveyed notice of

4915 U.S.C. 1681i(f)(2)(A).
5015 U.S.C. 1681i(f)(2)(B)(ii).
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disputes the reseller received to the CRC
that provided the reseller with the
disputed information.

4. Conclusion

The Bureau will continue to publish
Supervisory Highlights to aid Bureau-
supervised entities in their efforts to
comply with Federal consumer financial
law. The report shares information
regarding general supervisory and
examination findings regarding the
FCRA and Regulation V (without
identifying specific institutions). This
information is shared, in part, to
communicate the Bureau’s supervisory
expectations to CRCs and furnishers that
those institutions comply with the
applicable provisions of the FCRA and
Regulation V.

Supervision’s work in the consumer
reporting market is ongoing and remains
a high priority. As detailed in this
report, CFPB examiners have continued
to identify violations and CMS
weaknesses regarding critical FCRA and
Regulation V protections. However,
examiners have also observed
significant improvements in these areas,
including continued investment in
FCRA-related CMS. Supervision will
continue to conduct reviews at CRCs,
including resellers, as well as at
furnishers and users of consumer
reports within our supervisory
jurisdiction.

Dated: November 30, 2019.

Kathleen L. Kraninger,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2019-26669 Filed 12-10-19; 8:45 am]
BILLING CODE 4810-AM-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Generic Clearance for the Collection of
Qualitative Feedback on Agency
Service Delivery; Proposed
Information Collection; Comment
Request

AGENCY: Corporation for National and
Community Service.

ACTION: Notice.

SUMMARY: The Corporation for National
and Community Service (CNCS) has
submitted a public information
collection request (ICR) entitled Generic
Clearance for the Collection of
Qualitative Feedback on Agency Service
Delivery for review and approval in

accordance with the Paperwork
Reduction Act.

DATES: Written comments must be
submitted to the individual and office
listed in the ADDRESSES section by
January 10, 2020.

ADDRESSES: Direct written comments
and/or suggestions regarding the items
contained in this Notice to the
Attention: CNCS Desk Officer, Office of
Information and Regulatory Affairs,
Office of Management and Budget, 725
17th Street NW, Washington, DC 20503
or by fax to (202) 395-5806. Provide
written comments within 30 days of
Notice publication.

FOR FURTHER INFORMATION CONTACT:
Copies of this ICR, with applicable
supporting documentation, may be
obtained by calling the Corporation for
National and Community Service, Amy
Borgstrom by email to aborgstrom@
cns.gov.

SUPPLEMENTARY INFORMATION: The OMB
is particularly interested in comments
which:

¢ Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of CNCS, including whether
the information will have practical
utility;

¢ Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions;

¢ Propose ways to enhance the
quality, utility, and clarity of the
information to be collected; and

e Propose ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments

A 60-day Notice requesting public
comment was published in the Federal
Register on Monday, September 30 at
Vol. 84, Page Number 51524. This
comment period ended November 29,
2019. No public comments were
received from this Notice.

Title of Collection: Generic Clearance
for the Collection of Qualitative
Feedback on Agency Service Delivery.

OMB Control Number: 3045-0137.
Type of Review: Renewal.

Respondents/Affected Public:
Individuals, Households and
Organizations.

Total Estimated Number of Annual
Responses: 15,000.

Total Estimated Number of Annual
Burden Hours: 2,500.

Abstract: The proposed information
collection activity provides a means to
elicit qualitative customer and
stakeholder feedback in an efficient,
timely manner. By qualitative feedback
we mean information that provides
useful insights on perceptions and
opinions but are not statistical surveys
that yield quantitative results that can
be generalized to the population of
study. This feedback will provide
insights into customer or stakeholder
perceptions, experiences and
expectations, provide an early warning
of issues with service, or focus attention
on areas where communication,
training, or changes in operations might
improve delivery of products or
services. These collections will allow
for ongoing, collaborative, and
actionable communications between the
agency and its customers and
stakeholders. It will also allow feedback
to contribute directly to the
improvement of program management.

The solicitation of feedback will target
areas such as: Timeliness,
appropriateness, accuracy of
information, courtesy, efficiency of
service delivery, and resolution of
issues with service delivery. Responses
will be assessed to plan and inform
efforts to improve or maintain the
quality of service offered to the public.
If this information is not collected, vital
feedback from customers and
stakeholders on the agency’s services
will be unavailable.

CNCS seeks to renew the current
information collection. The information
collection will be used in the same
manner as the existing application.
CNCS also seeks to continue using the
current application until the revised
application is approved by OMB. The
current application is due to expire on
November 30, 2020.

Dated: December 5, 2019.
Amy Borgstrom,
Associate Director of Policy.
[FR Doc. 2019-26632 Filed 12—10-19; 8:45 am]
BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2019—-0S-0133]

Proposed Collection; Comment
Request

AGENCY: Office of the Undersecretary of
Defense for Personnel & Readiness, DoD.

ACTION: Information collection notice.
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SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Office of the Undersecretary of Defense
for Personnel & Readiness, DoD
announces a proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: Whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information shall have
practical utility; the accuracy of the
agency’s estimate of the burden of the
proposed information collection; ways
to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by February 10,
2020.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Chief Management Officer,
Directorate for Oversight and
Compliance, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to Office of the
Undersecretary of Defense (Personnel
and Readiness), 1500 Defense Pentagon,
Washington, DC 20350, Andrew Corso,
703—693-1050.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Data for Payment of Retired
Personnel to Include Eligible Family
Members; DD Form 2656, DD Form
2656—1, DD Form 2656—2, DD Form
2656-5, DD Form 2656—6, DD Form
2656—7, DD Form 2656—8, DD Form

2656—10; OMB Control Number 0704—
0569.

Needs and Uses: DD Forms 2656
“Data for Payment of Retired Pay,”
2656—1 “Survivor Benefit Plan (SBP)
Election Statement for Former Spouse
Coverage,” 2656—2 “Survivor Benefit
Plan (SBP) Termination Request,” 2656—
5 “Reserve Component Survivor Benefit
Plan (RCSBP) Election Certificate,”
2656—6 “Survivor Benefit Plan Election
Change Certificate,” 2656—7
“Verification for Survivor Annuity,”
2656—8 “Survivor Benefit Plan (SBP)
Automatic Coverage Fact Sheet,” 2656—
10 “Survivor Benefit Plan (SBP) Former
Spouse Request for Deemed Election,”
are used by the Department of Defense
to collect information regarding a
uniformed service member’s military
retired pay and his or her election to
participate in and designate
beneficiaries under the Survivor Benefit
Plan (SBP or RCSBP), as well as
elections of the eligible family
member(s) or Insurable Interest
Beneficiary to receive coverage under
Survivor Benefit Plan (SBP or RCSBP).

Affected Public: Individuals or
Households.

DD Form 2656 ‘‘Data for Payment of
Retired Personnel”

Annual Burden Hours: 16,700.

Number of Respondents: 66,800.

Responses per Respondent: 1.

Annual Responses: 66,800.

Average Burden per Response: 15
minutes.

Frequency: As required.

DD Form 2656-1 ““Survivor Benefit Plan
Election Statement for Former Spouse
Coverage”’

Annual Burden Hours: 2,375.

Number of Respondents: 9,500.

Responses per Respondent: 1.

Annual Responses: 9,500.

Average Burden per Response: 15
minutes.

Frequency: As required.

DD Form 2656-2 ‘‘Survivor Benefit Plan
Termination Request”

Annual Burden Hours: 1,875.

Number of Respondents: 7,500.

Responses per Respondent: 1.

Annual Responses: 7,500.

Average Burden per Response: 15
minutes.

Frequency: As required.

DD Form 2656-5 ‘“Reserve Component
Survivor Benefit Plan Election
Certificate”

Annual Burden Hours: 1,475.
Number of Respondents: 5,900.
Responses per Respondent: 1.
Annual Responses: 5,900.

Average Burden per Response: 15
minutes.
Frequency: As required.

DD Form 2656-6 ‘‘Survivor Benefit Plan
Election Change Certificate”

Annual Burden Hours: 4,225.

Number of Respondents: 16,900.

Responses per Respondent: 1.

Annual Responses: 16,900.

Average Burden per Response: 15
minutes.

Frequency: As required.

DD Form 2656-7 ‘“Verification for
Survivor Annuity”’

Annual Burden Hours: 2,400.

Number of Respondents: 9,600.

Responses per Respondent: 1.

Annual Responses: 9,600.

Average Burden per Response: 15
minutes.

Frequency: As required.

DD Form 2656-8 “‘Survivor Benefit
Plan—Automatic Coverage Fact Sheet”

Annual Burden Hours: 1,375.

Number of Respondents: 5,500.

Responses per Respondent: 1.

Annual Responses: 5,500.

Average Burden per Response: 15
minutes.

Frequency: As required.

DD Form 2656-10 ““‘Survivor Benefit
Plan/Reserve Component Benefit Plan
Request for Deemed Election”

Annual Burden Hours: 1,562.
Number of Respondents: 6,250.
Responses per Respondent: 1.
Annual Responses: 6,250.

Average Burden per Response: 15
minutes.

Frequency: As required.

Every uniformed service member of
the Department of Defense and U.S.
Coast Guard who retires or reaches the
age of eligibility to begin receiving
retired pay, in the case of members of
the Reserves and National Guard,
should voluntarily complete this form to
request retired pay, designate and
change beneficiaries, and make a SBP
election, or decline coverage. Eligible
beneficiaries have an ability to
voluntarily complete this form to
request or waive coverage. The
information requested allows the
Defense Finance and Accounting
Service (DFAS) to establish a retired pay
account for that individual as well as
eligible covered beneficiaries, provides
a record of that retiree’s designation of
beneficiaries, allows the retiree (if
eligible) to make an election of a lump
sum of retired pay, and allows the
Service member to make an election to
participate in the SBP.
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Dated: December 6, 2019.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-26688 Filed 12—10-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Uniform Formulary Beneficiary
Advisory Panel; Notice of Federal
Advisory Committee Meeting

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department of
Defense.

ACTION: Notice of Federal Advisory
Committee meeting.

SUMMARY: The Department of Defense
(DoD) is publishing this notice to
announce that the following Federal
Advisory Committee meeting of the
Uniform Formulary Beneficiary
Advisory Panel will take place.

DATES: Open to the public Wednesday,
January 8, 2020, from 9:00 a.m. to 12:00
p.m.

ADDRESSES: The address of the open
meeting is the Naval Heritage Center
Theater, 701 Pennsylvania Avenue NW,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT:
Colonel Paul J. Hoerner, USAF, 703—
681-2890 (Voice), None (Facsimile),
dha.ncr.j-6.mbx.baprequests@mail.mil
(Email). Mailing address is 7700
Arlington Boulevard, Suite 5101, Falls
Church, VA 22042-5101. Website:
https://health.mil/bap. The most up-to-
date changes to the meeting agenda can
be found on the website.
SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of the Federal Advisory
Committee Act (FACA) of 1972 (5
U.S.C., Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended), and
41 CFR 102-3.140 and 102-3.150.

The Panel will review and comment
on recommendations made to the
Director of the Defense Health Agency,
by the Pharmacy and Therapeutics
Committee, regarding the Uniform
Formulary.

Purpose of the Meeting: The DoD is
publishing this notice to announce that
the following Federal Advisory
Committee meeting of the Uniform
Formulary Beneficiary Advisory Panel
will take place.

Agenda

1. Sign-In
2. Welcome and Opening Remarks

3. Scheduled Therapeutic Class Reviews
(Comments will follow each agenda
item)

a. Insulin—Rapid-Acting Agents
b. Phosphodiesterase-5 Inhibitors—
Erectile Dysfunction

4. Newly Approved Drugs Review

5. Pertinent Utilization Management
Issues

6. Panel Discussions and Vote

Meeting Accessibility: Pursuant to 5
U.S.C. 552b, and 41 CFR 102-3.140
through 102-3.165, and subject to
availability of space, this meeting is
open to the public. Seating is limited
and will be provided only to the first
220 people signing-in. All persons must
sign-in legibly.

Written Statements: Pursuant to 41
CFR 102-3.140, the public or interested
organizations may submit written
statements to the membership of the
Panel about its mission and/or the
agenda to be addressed in this public
meeting. Written statements should be
submitted to the Panel’s Designated
Federal Officer (DFO). The DFO’s
contact information can be obtained in
the FOR FURTHER INFORMATION CONTACT
section in this notice. Written comments
or statements must be received by the
Panel DFO at least five (5) business days
prior to the meeting so that they may be
made available to the Panel for its
consideration prior to the meeting. The
DFO will review all submitted written
statements and provide copies to all the
committee members.

Dated: December 6, 2019.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-26667 Filed 12—10-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

National Security Education Board;
Notice of Federal Advisory Committee
Meeting

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department of
Defense (DoD).

ACTION: Notice of Federal Advisory
Committee meeting.

SUMMARY: The DoD is publishing this
notice to announce that the following
Federal Advisory Committee meeting of
the National Security Education Board
will take place.

DATES: Open to the public Thursday,
January 16, 2020 from 9:30 a.m. to 3:00
p-m.

ADDRESSES: The address of the meeting
is the Institute of International
Education, 1400 K Street NW,
Washington, DC 20005.

FOR FURTHER INFORMATION CONTACT:
Michael Nugent, (571) 256—0702
(Voice), (703) 692—-2615 (Facsimile),
michael.a.nugent22.civ@mail.mil
(Email). Mailing address is National
Security Education Program, 4800 Mark
Center Drive, Suite 08F09-02,
Alexandria, VA 22350-7000. Website:
https://www.nsep.gov/content/national-
security-education-board. The most up-
to-date changes to the meeting agenda
can be found on the website.

SUPPLEMENTARY INFORMATION: This
meeting is being held under the
provisions of the Federal Advisory
Committee Act (FACA) of 1972 (5
U.S.C., Appendix, as amended), the
Government in the Sunshine Act of
1976 (5 U.S.C. 552b, as amended), and
41 CFR 102-3.140 and 102-3.150.

Purpose of the Meeting: The purpose
of the meeting is to review and make
recommendations to the Secretary of
Defense concerning requirements
established by the David L. Boren
National Security Education Act, Title
VII of Public Law 102-183, as amended.

Agenda: 9:30 a.m.—National Security
Education Board (NSEB) Full Meeting
Begins. 9:45 a.m.—National Security
Education Program (NSEP) Discussion
with the Board. 10:15 a.m.—Board
Discussion: Boren Scholarships and
Fellowships. 11:00 a.m.—Board
Discussion: National Language Service
Corps (NLSC). 12:00 p.m.—Working
Lunch. 12:45 p.m.—Engaging Reserve
Officer Training Corps Members. 2:00
p.m.—Closing Board Discussion. 3:00
p-.m.—Adjourn.

Meeting Accessibility: Pursuant to 5
U.S.C. 552b and 41 CFR 102-3.140
through 102-3.165, and the availability
of space, this meeting is open to the
public. Seating is on a first-come basis.

Written Statements: This meeting is
being held under the provisions of the
Federal Advisory Committee Act
(FACA) of 1972 (5 U.S.C., Appendix, as
amended), the Government in the
Sunshine Act of 1976 (5 U.S.C. 552b, as
amended), and 41 CFR 102-3.140 and
102-3.150. Pursuant to 102—3.140 and
sections 10(a)(3) of the Federal Advisory
Committee Act of 1972, the public or
interested organizations may submit
written statements to the Department of
Defense National Security Education
Board about its mission and functions.
Written statements may be submitted at
any time or in response to the stated
agenda of the planned meeting. All
written statements shall be submitted to
the Designated Federal Official for the
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